VANCOUVER LIBRARY CAPITAL FACILITIES AREA “!INI(!”,L’I“' ["lll,l” '7"” !’I’ l!l'

Date: June 2, 2014 )

To: Clark County Board of Commissioners

From: Christine M. Cook, Deputy Prosecuting Attorney
Request:  Settlement of Claim

Background

As originally proposed by the Fort Vancouver Library District Board of Trustees and in
accordance with 27.15.030, RCW, the Clark County Board of Commissioners serves as the
governing body of the Vancouver Library Capital Facility Area (VLCFA). VLCFA is a quasi-
municipal corporation and independent taxing authority within the meaning of Article VII,
section 1 of the Washington State Constitution, and a taxing district within the meaning of
Article VII, section 2 of the State Constitution. It was established by a vote of the residents of
the City of Vancouver at the November 8, 2005 general election and its boundaries are
coterminous with the boundaries of the City of Vancouver. The district was formed to issue
general indebtedness and imposing excess levies to retire the indebtedness as a mechanism to
fund capital construction of the Main library, Cascade Park library and technology improvements
at the Vancouver Mall library, as identified in the bond measure approved by Vancouver voters
on September 19, 2006.

On October 9, 2008, plaintiff Myrtie Sullivan fell while exiting the Firstenburg Center in
Vancouver, sustaining personal injuries. She sued the City of Vancouver, Union Corner
Construction, Fort Vancouver Regional Library District and Vancouver Library Capital Facilities
Area, as defendants in Case No. 11-2-03973-4. Parties entered settlement negotiations, which
successfully concluded in 2013. The settlement imposes no responsibility for the accident and
no obligation to pay damages on the Vancouver Library Capital Facilities Area, which is Clark
County’s connection to the lawsuit. Union Corner Construction will pay plaintiff $30,000, and
the combined parties of Fort Vancouver Regional Library District and City of Vancouver will
pay in the amount of $15,000, for a total settlement amount of $45,000. Per the indemnification
agreement, the Library District is responsible for the full $15,000 portion. The settlement -
otherwise stipulates dismissal with prejudice of the lawsuit. A copy of the settlement agreement
is attached and will become binding once all named parties have signed it.

Action Requested

Staff recommends that the Board of Commissioners, acting on behalf of the Vancouver Capital
Library District, authorize its Chair to sign the attached settlement agreement with Myrtie
Sullivan and thereby approve the settlement as to form and content.

Approved hQ':

Tt Meclhe

Tom Mieik'e,, Chair
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1. Parties

This Settlement Agreement and Mutual Release of All Claims (“Agreement”) is made
and entered into effective on the last date signed by and between the following;:

Myrtie Sullivan; ,

Union Corner Construction, Inc., a Washington Corporation;
City of Vancouver;

Fort Vancouver Regional Library District; and

Vancouver Library Capital Facility Area

oo o

Collectively, the signatories to the Agreement shall be referred to as the “Parties.”
Signatories (b)-(e) may also be referred to as “the Released Parties.” :

2. Recitals

i

a. On October 9, 2008, Myrtie Sullivan fell while exiting the Firstenburg Center

~in Vancouver, Washington, and sustained personal injuries. ’

b. Myrtie Sullivan filed a Lawsuit in Clark County, Washington, against Union
Corner Construction, Inc., and City of Vancouver, and City'of Vancouver filed
a Third-Party Complaint against Fort Vancouver Regional Library District and
Vancouver Library Capital Facility Area;

¢. The caption for the Lawsuit appears below:

IN THE SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

- MYRTIE SULLIVAN

Plaintiff, " Case No.: 11203973 4

VS.

CITY OF VANCOUVER, UNION COR-
NER CONSTRUCTION, and JOHN DOE
(1-10),

N N’ Nt N N N N N e e e e

Defendants.
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CITY OF VANCOUVER, )
Third-Party Plaintiff, 3

)
FORT VANCOUVER REGIONAL LI- ))

BRARY DISTRICT, VANCOUVER LI- )

BRARY CAPITAL FACILITY AREA, and )

JOHN OR JANE DOES (1-10), )
)
)

Third-Party Defendants.

d. The Parties have reached a settlement and wish to memorlahze this in written
form in this Agreement. :

3. Agreement
The Parties agree as follows:
a. Payment. Total payment to Myrtie Sullivan is $45,000, paid by the following:

» U_nion Corner Constructi_()n, Inc. » $_3Q,OOO.OOV
Fort Vancouver Regional Library District/ $15,000.00
~ City of Vancouver

b. Settlement of All Claims. The Parties understand, acknowledge and agree that
this settlement resolves all issues, mcludmg but not limited to all claims, coun-
terclaims and potentlal claims arising out of or relatmg to the events in the
above-referenced Recitals and the Lawsuit. The Parties acknowledge and .
agree that this settlement is the compromise of a disputed claim, and it shall not
be construed as an.admission of liability or fault on the part of any of the
Released Parties. The Partiés hereby release and discharge each other, their at-
torneys, insurers, and-agents, from any and all such known‘and unknown, past
and present claims and disputes between them related to the events in the
above-referenced Recitals as of the date of this Agreement.

. Liens. Myrtie Sullivan and her attorney further acknowledge, warrant, and
agree to satisfy all'liens, reimbursement rights, subrogation interests and
claims from these settlement funds, mcludmg any automatic liens or obliga-
tions created by federal and/or state law, of medical assistance, Medicare,
Medicaid, child support, income tax, and any doctor, hospital, insurance carri-
er, non-profit hospital and medical service organization, state or governmental
agency, or any other person, firm or corporation, which have been made or
may be made in the future against the payments described in this Settlement
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Agreement and Mutual Release of All Claim; To the extent that Medicare has
made conditional payments related to the accident, injury, or illness giving rise
to this settlement, Myrtie Sullivan shall reimburse Medicare for such condi-
tional payments within sixty (60) days of receipt of a final demand letter from
Medicare; Any and all claims, rights of recovery, or liens concerning Medi-
care's prior conditional payments will be resolved prior to Myrtie Sullivan re-
ceiving her portion of the settlement amount from her attorney's client trust ac-
count, escrow account or other like account; and Myrtie Sullivan further
agrees to hold the Released Parties harmless and to defend and indemnify the
Released Parties againist any suits, claims, cross-claims, judgments, costs or
expenses of any kind, includingattorney’s fees, arising from assertion of any
such liens, reimbursement right, subrogation interest or. claim.

d. Dismissal. The Parties acknowledge and agree to a stipulated dismissal with
prejudice of the Lawsuit without attorney fees or costs to any party.

e. Entire Agreement. This Agreement contains the entire agreement between the
Parties related to the subject matter covered herein. The Parties acknowledge
that they have jointly contributed to the drafting of this Agreement. Inthe
event of ambiguity, this Agreement is to be construed neither for nor against
any party.

f. Counte[parts The Parties hereby agree that this Agreement may be executed
in counterparts and a facsimile signature shall be binding as if it were an origi-
nal signature. This Agreement shall be considered ﬁ.llly ‘executed when the
signatures of all Parties have been obtained either in one:document or in a
compilation of multiple counterparts from each Party hereto

g. Assistance of Counsel. The Parties acknowledge that they have revxewed this
Agreement, prior to signing, with legal counsel, have beén advised to do so, or
- are hereby advised to do so. They also represent that they have- carefully read
{ it, that they fully understand its final and binding effect, and that each party
has voluntarily executed this Agreement with the full intent of performing
their respective duties as set forth herein.

h. Authority. Each person signing this Agreement on behalf of a party warrants
that he or she is duly authorized to execute this Agreement.

This Agreement shall become binding only after it has been signed by all parties here-
to. :

AS EVIDENCED BY THEIR SIGNATURES BELOW, the Parties have reviewed
and read this entire Agreement, have the proper authority to sign the same, and ap-
prove it as to form and content.
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We have read this Release, understand it, and are signing it voluntarily.

Myrtie C. Sullivan Date
Union Corner Construction, Inc. Date
By:

(printed name)

Fort Vancouver Regional Library Dis- | Date
trict;

By:

(printed name)

Vancouver Library Capital Facility Area | Date

By: Jom Mielle é/,,,%?pzs/

(printed name)

City of Vancouver Date

By:

(printed name)

APPROVED AS TO FORM

By:

Steve Kinman
Of Attorney for Myrtie Sullivan
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SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY
MYRTIE SULLIVAN, No. 11-2-03973-4
Plaintiffs,
Vs. STIPLUATION AND ORDER RE: (1)

ACCEPTANCE OF DUTY TO DEFEND
AND INDEMNIFY BY THIRD-PARTY

CORNER CONSTRUCTION andJOMN |  DEFENDANT FORT VANCOUVER
REGIONAL LIBRARY DISTRICT (2)
DOE (1-10) SUBSTITUTION OF COUNSEL FOR
Defendants, | DEFENDANT CITY OF VANCOUVER,
and AND (3) DISMISSAL OF THIRD-
PARTY COMPLAINT

CITY OF VANCOUVER, WA, _
Third-Party Plaintiff, [Clerk’s Action Required]

VS.

FORT VANCOUVER REGIONAL
LIBRARY DISTRICT, VANCOUVER
LIBRARY CAPITAL FACILITY AREA, and
JOHN OR JANE DOES (1-10),

Third-Party Defendants.

STIPULATION
Third-Party Plaintiff City of Vancouver (“City”) and Third-Party Defendant Fort
Vancouver Regional Library District (“FVRLD”), by and through undersigned counsel of

record, hereby stipulate and agree as follows:
1. FVRLD owes a duty of defense and indemnification to the City as it relates to

the above-captioned complaint filed by Plaintiff Myrtie Sullivan against City. In the event

STIPULATION & ORDER RE: 3D PARTY COMPL. - 1 TED H. GATHE
CITY ATTORNEY

415 W 6™ STREET/ PO BOX 1995

VANCOUVER, WA 98668-1995
OR lG' NAL Tel: (360) 487-8500 * Fax: (360) 487-8501
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Sullivan obtains any monetary recovery against City, whether by way of judgment or
settlement, as it relates to the allegations made by Sullivan in her complaint filed October S,
2011 (Sub. 2) under cause no. 11-2-03973-4, FVRLD shall indemnify the City in full.

2. FVRLD shall defend the City in this action at its own expense. Pursuant to CR
71, attorney Kathryn R. Morton (WSBA #20656) shall substitute as counsel of record for
Defendant City ofi\/ancouver. Attorneys Alison J. Chinn (WSBA #12602) and Jonathan .
Young (WSBA #35648) withdraw. This notice of withdrawal and substitution of counsel is
deemed effective upon entry of this stipulation as an order of the court.

3. In exchange for FVRLD accepting the City’s tender of defense and

indemnification, the City’s third-amended complaint against FVRLD and any other third-party

| defendant should be dismissed with prejudice and without costs.

4. Nothing in this stipulation shall be construed in any way to suggest that Plaintiff
Sullivan’s claims against the City or any other defendant have factual or legal merit, and this

stipulation shall not be admissible to prove liability.

DATED on _ MAKC 14 12013, DATED on b/(( 2 2013,

TED H. GATHE, CITY ATTORNEY LAW OFFICES OF KATHRYN
VANCOUVER, WASHINGTON REYNOLDS MORTON

'1\'3 P o "
M T B
By: By

Alison J. Chihg, WSBA #12602 Y- Morton, WSBA #20656
Assistant City Attorney Attorney Third-Party Defendant Fort

Attorney for Third-Party Plaintiff City of Vancouver Regional Library District/
Vancouver Substituting Attorney for Defendant City of
Withdrawing Attorney for Defendant City Vancouver
of Vancouver -

STIPULATION & ORDER RE: 3D PARTY COMPL. - 2 TED H. GATHE

CITY ATTORNEY
415 W 6" STREET/ PO BOX 1995
VANCOUVER, WA 98668-1995
Tel: (360) 487-8500 * Fax: (360) 487-8501
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DATEDon&vawv)\' \L\ , 2013,

TED H. GATHE, CITY ATTORNEY
VANCOUVER, WASHINGTON

By:
Jonatha Young@f\ #1564
Assistant City Attorrty
Attorney for Third-Party Plaintiff City of
Vancouver

Withdrawing Attorney for Defendant City
of Vancouver

ORDER
BASED on the stipulation of Third-Party Plaintiff City of Vancouver and Third-Party

Defendant Fort Vancouver Regional Library District, the Court orders as follows:

1. FVRLD owes a duty of defense and indemnification to the City as it relates to
the above-captioncd complaint filed by Plaintiff Myrtie Sullivan against City. In the event
Sullivan obtains any monetary recovery against City, whether by way of judgment or
settlcment, as it relates to the allegations made by Sullivan in her complaint filed October 5,
2011 (Sub. 2) under cause no. 11-2-03973-4, FVRLD shall indemnify the City in full.

2. FVRLD shall defend the City in this action at its own expense. Pursuant to CR
71, attorney Kathryn R. Morton (WSBA #20656) shall substitute as counsel of record for
Defendant City of Vancouver. Attorneys Alison J. Chinn (WSBA #12602) and Jonathan J.
Young (WSBA #35648) withdraw. This notice of withdrawal and substitution of counsel is

deemed effective upon entry of this stipulation as an order of the court.

STIPULATION & ORDER RE: 3D PARTY COMPL. - 3 TED H. GATHE
CITY ATTORNEY

415 W 6" STREET/ PO BOX 1995
VANCOUVER, WA 98668-1995
Tel: (360) 487-8500 * Fax: (360) 487-8501
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3. In exchange for FVRLD accepting the City’s tender of defense and
indemnification, the City’s third-amended complaint against FVRLD and any other third-party
defendant is dismissed with prejudice and without costs.

4, Nothing in this stipulation shall be construed in any way to suggest that Plaintiff
Sullivan’s claims against the City or any other defendant have factual or legal merit, and this

stipulation shall not be admissible to prove liability.

-
DATED this ____/ Z day of August, 2013.

~~  JUDGE/COMMISSIONER
CLARK COUNTY SUPERIOR COURT

Presented by:

Alison JXChinn, W§BA¥1260A_)

Jonathan Y. Young, BA #35648

Assistant City Attorneys

Attorney for Third-Party Plaintiff City of Vancouver /
Withdrawing Attorneys for Defendant City of Vancouver

Approved as to form, notice of presentation waived:

[KathfynR-Morén, WSBA #20656
Attorney ird-Party Defendant Fort Vancouver Regional Library District
Substituting Attorney for Defendant City of Vancouver

STIPULATION & ORDER RE: 3D PARTY COMPL. -4 TED H. GATHE
CITY ATTORNEY

415 W 6™ STREET/ PO BOX 1995
VANCOUVER, WA 98668-1995 °

Tel: (360) 487-8500 * Fax: (360) 487-8501
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l oved as to form, notice of presentation waived:
2 N,
3< /( (A

[John|R MacKfilla, WSBX #37912
Jenniter I.. Maks, WSBA #43746
Attorkeys for Defendant Union Corner Construction

Stephen D. Kinman, WSBA #13930
Attorney for Plaintiff Myrtie Sullivan

STIPULATION & ORDER RE: 3D PARTY COMPL. -5

Approved as to form, notice of presentation waived:

TED L GATHE
CITY ATTORNEY
415 W 6™ STREET/ PO BOX 1995
VANCOUVER, WA 98668-1998
Telk: (360) 457-8500 © Fax' (360) 487-8501
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Approved as to form. notice of presentation waived:

John R. MacMillan, WSBA 227912
Jennifer 1. Maks, WSBA #43746
Attorneys for Detendunt Union Corer Construction

Approved as to {orm, notice ol presentation waived:

/ y g - -
Stepiod D7 Kigrbas: WEEA 413930
Attomgy for PAimtTl Myrtic Sullivan

s/

~.

STIPULATION & ORDER RE: 3D PARTY COMPL. -5

WA QROOR-IN0S
* a5 360 487830
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SUPERIOR COURT OF WASHINGTON FOR CLARK COUNTY

MYRTIE SULLIVAN, No. 11-2-03973-4
Plaintiffs, GR 17 DECLARATION OF COUNSEL

VS.

CITY OF VANCOUVER, WA and UNION
CORNER CONSTRUCTION and JOHN
DOE (1-10)

Defendants,

CITY OF VANCOUVER, WA,

Third-Party Plaintiff,
vs.

FORT VANCOUVER REGIONAL
LIBRARY DISTRICT, VANCOUVER
LIBRARY CAPITAL FACILITY AREA, and
JOHN OR JANE DOES (1-10),

Third-Party Defendants.

I am over the age of 18 years and am competent to testify. I am an Assistant City
Attorney for the City of Vancouver. On August 6, 2013, I received via email a scanned
signature page from Plaintiff’s counsel, Stephen D. Kinman, which appears as the last page of

the document to which this GR 17 declaration is attached. | have examined the document sent

GR 17 DECLARATION OF COUNSEL - 1 TED H. GATHE
CITY ATTORNEY

415 W 6th STREET
VANCOUVER, WA 98660
Tel: (360) 487-8500 * Fax: (360) 487-8501
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by Mr. Kinman, determined that it consists of one page of the original five page word

document that was sent to him for review, and that it is complete and legible.

[ declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct. ¢ '

EXECUTED on August A3, 2013, in Vancouver, Washington.

e ——

Alison J. (C\hinn, SBA No. 12602
Assistant City Attorney

GR 17 DECLARATION OF COUNSEL -2 TED H. GATHE
CITY ATTORNEY

415 W 6th STREET
VANCOUVER, WA 98660
Tel: (360) 487-8500 * Fax: (360) 487-8501




'LAW OFFICES OF
KATHRYN REYNOLDS MORTON

Meg M. Carman* Employees of Liberty Mutual Group, Inc. Kathrvn Reynolds Morton*
Nik T. Chourey Peter D. Motley*
Sally Anne Curey PO Box 4400 Norma S. Ninomiya*
Scott M. Gitler Portland, OR 97208-4400 Bradley E. Sands
Robin Hopkins . Joel C. Saunders
David A. Hytowitz* Caroline Turco
Scott A. Jonsson* . 650 NE Holladay Street Ronald F. Webster*
Alexander D. Libmann* Portland, OR 97232

*Admitted in Oregon & Washington Telephone (503) 736-7420

Facsimile (800) 972-3206

Ronald.Webster@Jiberty Mutual.com
Direct Dial: (503) 736-7958

December 26, 2013

Mr. Mark McCauley
Clark County Administrator

Board of Clark County Commissioners EABIVE
P.0. Box5000 - BECEIVED
‘Vancouver, WA 98666-5000 i
IDEC o~ 7 5
RE:  Sullivan v. Fort Vancouver Regional Library District, et al. o
Clark County Superior Case No. 11-2-03973-4 Board of Coriiicsionass

Dear Mr. McCauley:

. Please be advised that this office represents the Fort Vancouver Regional
Library District, the City of Vancouver and the Vancouver Library Capital Facility
Area in regards to a trip-and-fall incident which occurred on October 9, 2008 at the
Furstenberg Center in Vancouver. That case has now settled and all parties are
required to sign the Settlement Agreement. It is my understanding that the
Vancouver Library Capital Facility Area is managed by the Board of Clark County
Commissioners. Therefore, | am forwarding the Settlement Agreement to you at
this time for signature by the appropriate individual and return of the document to
this office.

Please do not hesitate if you should have any questions regarding the case
itself or the enclosed agreement. | appreciate your professional courtesies in
helping us put this matter to rest.

Very truly yours,

ﬂmf‘

Ronald Webster
- Attorney at Law

w

Enclosures



