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CAUTION: This email originated from outside of Clark County. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Hi Jenna:
 
I wanted to send this quick email regarding this topic in case I need to leave suddenly again. 
 
I copied the comments (from the email I forwarded to you earlier in the week) into the attached
Word document and then annotated it to help set priorities for you in addressing these.  In large
measure, our concerns are focused on buffers, how they can be reduced and where things can occur
– generally encroachment should be limited to the outer portion of the buffer. 
 
The basis for my comments lies in the SMP Guidelines requirement to ensure no net loss of
ecological function along with the need to ensure your regulations are consistent with the most
current, accurate, and complete scientific or technical information available (WAC 173-26-201(2)(a)).
 
One other small piece, or perhaps not so small piece to think about, has to do with the incorporation
of your Flood Code (because it is embedded into your CAO) directly into the SMP.  I am attaching an
email I sent to Cayla Cothron about the same issue, and while specific to the Vancouver SMP, I am
providing it for your consideration.
 
We can talk more about all of this.  It may also be that for the time being we leave the flood
provisions in the SMP as is.  If the County hasn’t had issues with implementation, this could be a low
priority item to be more fully addressed at a later date and after Ecology’s policy around this has
gotten clearer (and written down!). 
 
Kim
 
Kim Van Zwalenburg, Senior Shoreline Planner
Department of Ecology - Southwest Regional Office 
PO Box 47775 Olympia, WA. 98504-7775 
(360) 407-6520; FAX (360) 407-6305 
e-mail: kim.vanzwalenburg@ecy.wa.gov
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Ecology comments on Clark County CAO[footnoteRef:1]	Comment by Van Zwalenburg, Kim (ECY): My comments are intended to provide you with some guidance and identify priorities for addressing where we find the CAO no longer meeting most current, accurate, and complete scientific and technical information available.  

Ensuring your critical areas provisions are consistent with Ecology’s wetland guidance meets this requirement. (WAC 173-26-201(2)(a)) [1:  These comments were sent via email from Rebecca Rothwell to Sharon Lumbantobing on 4/16/2019 after review of proposed amendments to Title 40.450.040 submitted to Department of Commerce on March 20, 2019.] 






1. 40.450.040.C.1 Reduced width: We recommend including language that all applicable design elements shall be implemented in order to be eligible for the buffer reduction from high intensity to moderate intensity. Otherwise, applicants may select only one or two that won’t sufficiently reduce the intensity of the impact to warrant the buffer reduction. Also, Ecology’s guidance does not include the option of reducing buffers from moderate intensity to low intensity through the impact-reducing measures. The impact-reducing measures aren’t designed to reduce the adjacent impacts to low-intensity land use, which include uses such as forestry and unpaved trails. In no case should a buffer width based on the habitat function of a wetland be reduced in exchange for reductions in water quality impacts from adjacent land uses (40.450.040.C.1.a.3 (surface water management) and C.1.b (LID design). 	Comment by Van Zwalenburg, Kim (ECY): Jenna: Addressing this issue is important to ensure provisions are consistent with the SMP Guidelines requirement to meet no net loss of shoreline ecological functions.  At the very least, the option to allow for reduction of buffers from moderate intensity to low intensity should not apply in shoreline jurisdiction, nor should the buffer width be reduced in exchange for reductions in water quality impacts (last sentence).



The County should be aware that Ecology recently changed its guidance on habitat scores. A habitat score of 5 is now considered to be low habitat function (previously, only 3-4 were considered to be low function). In section C.1.c(1) the language should be changed to “…scores higher than five (5)…” to reflect this change. Also, C.4.b should say “fewer than six (6) points.



40.450.040.C.2 states that the minimum buffer should be not less than the low-intensity buffer, which could represent a 50% reduction from our standard buffer recommendation. We believe that this represents a high-risk approach resulting in buffers that are not wide enough to protect the wetland’s functions, and we recommend limiting the amount of reduction or average to 25% of the standard buffer width that would be required by the habitat score and the adjacent land use (i.e., the buffer should not be averaged or reduced to below 75% of the standard buffer).	Comment by Van Zwalenburg, Kim (ECY): Limiting buffer modifications in shoreline jurisdiction, whether by averaging or reduction to no more than 25% should be a requirement in the SMP.  Any greater reduction would be authorized by shoreline variance.



1. 40.450.040.C.3.a: Buffer averaging should not be used in combination with other buffer reduction methods on the same buffer segment. 	Comment by Van Zwalenburg, Kim (ECY): If this isn’t clear in the SMP it should be.  Mechanisms to reduce buffers should not be combined.  The issue here may simply be a result of the was this provision is written.



1. 40.450.040.C.4.b should state “(fewer than six (6) points…” (see above comment on habitat scores). Also, “the outer edge” is vague. We recommend limiting facilities to the outer 25% of the buffer. 	Comment by Van Zwalenburg, Kim (ECY): It appears the numerical issue was addressed.  Facilities should be limited to the outer 25% of wetland buffers in shoreline jurisdiction.



1. 40.450.040.C.5.b: We recommend including more specificity about how functions would be replaced. Would this mean requiring more buffer area to compensate for the area that is lost in the crossing?



1. 40.450.040.C.6 should say “buffer reduction per 40.450.040.C.1” rather than “buffer reduction via enhancement.”	Comment by Van Zwalenburg, Kim (ECY): This is an important clarification.



1. 40.450.040.D.1.a: These criteria for avoidance aren’t consistent with mitigation sequencing. See https://ecology.wa.gov/Water-Shorelines/Wetlands/Mitigation/Avoidance-and-minimization. The applicant should be made aware that if state and federal permits are required, the Corps and Ecology do not interpret “avoidance” as it is described here.



1. 40.450.040.D.4.b: We recommend including additional criteria for considering preservation. See pages 40-41 of https://fortress.wa.gov/ecy/publications/documents/1606001.pdf.



1. 40.450.040.D.4.c(4): This language is not consistent with interagency joint mitigation guidance or the wetland rating system regarding HGM classes separately within a wetland. We recommend removing it.



1. 40.450.040.D.5.a: The meaning of this is not clear. Buffer loss doesn’t result from wetland fill.



1. 40.450.040.D.6: This language is not consistent with interagency joint mitigation guidance. The required width of the perimeter buffer should be sufficient to protect the proposed category of the compensation wetland and its proposed level of function, particularly habitat functions. If the applicant proposes to increase habitat functions then the buffer needs to be wide enough to protect those habitat functions.



1. 40.450.040.D.8: Stormwater facilities must meet the avoidance and minimization criteria. They are considered an impact that must be compensated. This section should also state “fewer than six (6) points” (see above comment on habitat scores).

1. 

1. 40.450.040.D.9: Underground utility crossing can have adverse effects on wetlands due to draining or soil disruption. You should consider adding language about BMPs for these situations.



1. 40.450.040.D.10: This section should say “consistent with D.1” since D.1 doesn’t prohibit any activities. However, we wonder if this language is necessary? Is there a list of allowed uses provided in this chapter? If so, consider deleting this language because it may generally allow uses that have adverse effects on wetlands not specifically anticipated in this language.



1. 40.450.030.D.1 should state that the identification of wetlands and delineation of their boundaries pursuant to this Title shall be done in accordance with the approved federal wetland delineation manual and Regional Supplement to the Corps of

1. Engineers Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region (Version 2.0) (2010). All areas within the county meeting the wetland designation criteria in that procedure are hereby designated critical areas and are subject to the provisions of this Title. 	Comment by Van Zwalenburg, Kim (ECY): I note that the definition for “wetland delineation manual” refers to WAC 173-22-035 which ultimately tells you which manual to use.  It’s an awkward way to get there and you might consider adding the language directly into the SMP: 



1. 40.450.030.D.2.e(4) should state specifically what type of wetland “class;” does this refer to Cowardin class or HGM class?



1. 40.450.030.D.2.g: This isn’t clear. How does the acreage affect buffer size? Since this section is about delineation, we recommend deleting part of the sentence so that it reads “Acreage of each wetland on the site.”



1. 40.450.030.E.2 should state that “Buffer widths are established by comparing the wetland rating category, the habitat score, and the intensity of land uses…” since habitat scores are used in the tables.



1. 40.450.030.E.2, Table 4 should include rows for habitat scores of 8 and 9 points. Ecology has determined that Category III wetlands with these habitat scores do exist. Since the county’s buffer widths are based partially on habitat score, the Category III table should include buffers for wetlands with 8 or 9 points (which are the same as the buffers for Category I and II wetlands with 8 or 9 points). We recommend that the county adopt the buffer tables as shown in our guidance (https://fortress.wa.gov/ecy/publications/documents/1606001.pdf). These recommended buffers are dependent upon proper implementation of the buffer reduction criteria as discussed in the first bullet above. 	Comment by Van Zwalenburg, Kim (ECY): I no longer see the referenced table in your CAO so this may be moot.



1. 40.450.030.E.3.c: The inability to create a non-buildable tract is not sufficient reason to allow a residential lot to extend into a wetland or its buffer. Mitigation sequencing must be applied.	Comment by Van Zwalenburg, Kim (ECY): The cited provision should not be applicable in shoreline jurisdiction.



1. 40.450.030.E.4.b(1): What is meant by “vertical separation?” Is there a minimum height measurement? It’s not clear that vertical separation would result in a functionally isolated buffer.



1. 40.450.030.E.4.b(2): This approach is not consistent with how the rating system is applied. We recommend deleting it.	Comment by Van Zwalenburg, Kim (ECY): This provision should not be applicable in shoreline jurisdiction.




Flood Hazard Areas, NFIP regulations and your SMP

		From

		Van Zwalenburg, Kim (ECY)

		To

		Cothron, Cayla

		Recipients

		cayla.cothron@cityofvancouver.us





Hi Cayla:



 



I think I brought up the issue of incorporating your flood code directly into the SMP by reference (usually happening because these codes are often embedded in a community’s CAO).  We (Ecology) have been thinking about a policy shift that
 would remove the “hard” reference which brings the language into the SMP, and making it a soft reference – in other words, acknowledging that the flood code is important and development needs to be consistent with it but not including it directly into the
 SMP.  This, in part, to avoid conflicts with specific NFIP process requirements.



 



Our Guidelines in WAC 173-26-221(3) address flood hazard reduction and it does suggest integrating SMP flood hazard reduction provisions with other regulations and programs including flood plain regulations and the NFIP, among others. 
 However, I don’t think this suggestion to integrate leads to a requirement to adopt your NFIP program into the SMP.  We likely wouldn’t even be talking about this if your CAO included a few things about flood hazards and then referenced off to another part
 of the City’s code for your NFIP ordinance.  



 



When I look at Chapter 5A, certain sections of the flood code look appropriate to include but others which really look like building code requirements, do not.  See for example:  6. Construction Materials and Methods, and 10. Residential
 Construction, particularly where it starts to address Fully Enclosed Areas Below the Lower Floor, talks about openings, etc.  There are other provisions for non-residential buildings as well. 




 



We do need to ensure the SMP meets the requirements of WAC 173-26-221(3)(c) and some additional language may need to be added. The SMP includes policies in 3.6.2.  Some of the explicit standards required by the Guidelines are in 6.4.3.1
 Flood Control Works.  My question is whether the SMP includes provisions addressing WAC 173-26-221(3)(c)(i):



 



(c) Standards. Master programs shall implement the following standards within shoreline jurisdiction:



(i) Development in flood plains should not significantly or cumulatively increase flood hazard or be inconsistent with a comprehensive flood hazard management plan adopted pursuant to chapter
86.12 RCW, provided the plan has been adopted after 1994 and approved by the department. New development or new uses in shoreline jurisdiction, including the subdivision of land, should not be
 established when it would be reasonably foreseeable that the development or use would require structural flood hazard reduction measures within the channel migration zone or floodway. The following uses and activities may be appropriate and/or necessary within
 the channel migration zone or floodway:



• Actions that protect or restore the ecosystem-wide processes or ecological functions.



• Forest practices in compliance with the Washington State Forest Practices Act and its implementing rules.



• Existing and ongoing agricultural practices, provided that no new restrictions to channel movement occur.



• Mining when conducted in a manner consistent with the environment designation and with the provisions of WAC
173-26-241 (3)(h).



• Bridges, utility lines, and other public utility and transportation structures where no other feasible alternative exists or the alternative would result in unreasonable and disproportionate
 cost. Where such structures are allowed, mitigation shall address impacted functions and processes in the affected section of watershed or drift cell.



• Repair and maintenance of an existing legal use, provided that such actions do not cause significant ecological impacts or increase flood hazards to other uses.



• Development with a primary purpose of protecting or restoring ecological functions and ecosystem-wide processes.



• Modifications or additions to an existing nonagricultural legal use, provided that channel migration is not further limited and that the new development includes appropriate protection of ecological
 functions.



• Development in incorporated municipalities and designated urban growth areas, as defined in chapter
36.70A RCW, where existing structures prevent active channel movement and flooding.



• Measures to reduce shoreline erosion, provided that it is demonstrated that the erosion rate exceeds that which would normally occur in a natural condition, that the measure does not interfere
 with fluvial hydrological and geomorphological processes normally acting in natural conditions, and that the measure includes appropriate mitigation of impacts to ecological functions associated with the river or stream.



 



 



 



A colleague of mine in our Bellevue office recently worked on the decision for the City of Kenmore periodic review. 




 



The recommended language added is shown below:



 




g.
 KMC Chapter 18.55, Article XIX, Flood Hazard Areas. While the Flood Hazard Areas regulations apply within shoreline jurisdiction, the regulations, themselves, are not incorporated as part of this
Shoreline Master Program.



 



Her rationale:  



Recommended change: Do not incorporate flood hazard regulations into the SMP.



Flood hazard regulations are not necessary for consistency with RCW 90.58 or the SMP guidelines. The purpose of these regulations is for NFIP certification, not the SMA. These regulations, by-and-large, are
 building codes. By incorporating these regulations into the SMP, any applicant that needs to deviate from these would need to obtain a shoreline variance, which could be hard to obtain. Furthermore any amendments to these that may be required by the NFIP would
 then need to go through the SMP amendment process. Several definitions in this section are inconsistent with SMA definitions. Ultimately, these unnecessary permitting and process steps could threaten the City’s ability to maintain its certifications under
 the NFIP. We recommend that the SMP contain a soft reference to its flood hazard regulations and that these be implemented separately from the SMP.



 



I am sure we will have more to discuss regarding this particular issue, but did want to send this on.



 



Kim



 



Kim Van Zwalenburg, Senior Shoreline Planner




Department of Ecology - Southwest Regional Office


PO Box 47775
Olympia, WA. 98504-7775


(360) 407-6520; FAX (360) 407-6305


e-mail: kim.vanzwalenburg@ecy.wa.gov



 



 



 



 



 








Ecology comments on Clark County CAO[footnoteRef:1]	Comment by Van Zwalenburg, Kim (ECY): My comments are intended to provide you with some guidance and identify priorities for addressing where we find the CAO no longer meeting most current, accurate, and complete scientific and technical information available.  

Ensuring your critical areas provisions are consistent with Ecology’s wetland guidance meets this requirement. (WAC 173-26-201(2)(a)) [1:  These comments were sent via email from Rebecca Rothwell to Sharon Lumbantobing on 4/16/2019 after review of proposed amendments to Title 40.450.040 submitted to Department of Commerce on March 20, 2019.] 






1. 40.450.040.C.1 Reduced width: We recommend including language that all applicable design elements shall be implemented in order to be eligible for the buffer reduction from high intensity to moderate intensity. Otherwise, applicants may select only one or two that won’t sufficiently reduce the intensity of the impact to warrant the buffer reduction. Also, Ecology’s guidance does not include the option of reducing buffers from moderate intensity to low intensity through the impact-reducing measures. The impact-reducing measures aren’t designed to reduce the adjacent impacts to low-intensity land use, which include uses such as forestry and unpaved trails. In no case should a buffer width based on the habitat function of a wetland be reduced in exchange for reductions in water quality impacts from adjacent land uses (40.450.040.C.1.a.3 (surface water management) and C.1.b (LID design). 	Comment by Van Zwalenburg, Kim (ECY): Jenna: Addressing this issue is important to ensure provisions are consistent with the SMP Guidelines requirement to meet no net loss of shoreline ecological functions.  At the very least, the option to allow for reduction of buffers from moderate intensity to low intensity should not apply in shoreline jurisdiction, nor should the buffer width be reduced in exchange for reductions in water quality impacts (last sentence).



The County should be aware that Ecology recently changed its guidance on habitat scores. A habitat score of 5 is now considered to be low habitat function (previously, only 3-4 were considered to be low function). In section C.1.c(1) the language should be changed to “…scores higher than five (5)…” to reflect this change. Also, C.4.b should say “fewer than six (6) points.



40.450.040.C.2 states that the minimum buffer should be not less than the low-intensity buffer, which could represent a 50% reduction from our standard buffer recommendation. We believe that this represents a high-risk approach resulting in buffers that are not wide enough to protect the wetland’s functions, and we recommend limiting the amount of reduction or average to 25% of the standard buffer width that would be required by the habitat score and the adjacent land use (i.e., the buffer should not be averaged or reduced to below 75% of the standard buffer).	Comment by Van Zwalenburg, Kim (ECY): Limiting buffer modifications in shoreline jurisdiction, whether by averaging or reduction to no more than 25% should be a requirement in the SMP.  Any greater reduction would be authorized by shoreline variance.



1. 40.450.040.C.3.a: Buffer averaging should not be used in combination with other buffer reduction methods on the same buffer segment. 	Comment by Van Zwalenburg, Kim (ECY): If this isn’t clear in the SMP it should be.  Mechanisms to reduce buffers should not be combined.  The issue here may simply be a result of the was this provision is written.



1. 40.450.040.C.4.b should state “(fewer than six (6) points…” (see above comment on habitat scores). Also, “the outer edge” is vague. We recommend limiting facilities to the outer 25% of the buffer. 	Comment by Van Zwalenburg, Kim (ECY): It appears the numerical issue was addressed.  Facilities should be limited to the outer 25% of wetland buffers in shoreline jurisdiction.



1. 40.450.040.C.5.b: We recommend including more specificity about how functions would be replaced. Would this mean requiring more buffer area to compensate for the area that is lost in the crossing?



1. 40.450.040.C.6 should say “buffer reduction per 40.450.040.C.1” rather than “buffer reduction via enhancement.”	Comment by Van Zwalenburg, Kim (ECY): This is an important clarification.



1. 40.450.040.D.1.a: These criteria for avoidance aren’t consistent with mitigation sequencing. See https://ecology.wa.gov/Water-Shorelines/Wetlands/Mitigation/Avoidance-and-minimization. The applicant should be made aware that if state and federal permits are required, the Corps and Ecology do not interpret “avoidance” as it is described here.



1. 40.450.040.D.4.b: We recommend including additional criteria for considering preservation. See pages 40-41 of https://fortress.wa.gov/ecy/publications/documents/1606001.pdf.



1. 40.450.040.D.4.c(4): This language is not consistent with interagency joint mitigation guidance or the wetland rating system regarding HGM classes separately within a wetland. We recommend removing it.



1. 40.450.040.D.5.a: The meaning of this is not clear. Buffer loss doesn’t result from wetland fill.



1. 40.450.040.D.6: This language is not consistent with interagency joint mitigation guidance. The required width of the perimeter buffer should be sufficient to protect the proposed category of the compensation wetland and its proposed level of function, particularly habitat functions. If the applicant proposes to increase habitat functions then the buffer needs to be wide enough to protect those habitat functions.



1. 40.450.040.D.8: Stormwater facilities must meet the avoidance and minimization criteria. They are considered an impact that must be compensated. This section should also state “fewer than six (6) points” (see above comment on habitat scores).

1. 

1. 40.450.040.D.9: Underground utility crossing can have adverse effects on wetlands due to draining or soil disruption. You should consider adding language about BMPs for these situations.



1. 40.450.040.D.10: This section should say “consistent with D.1” since D.1 doesn’t prohibit any activities. However, we wonder if this language is necessary? Is there a list of allowed uses provided in this chapter? If so, consider deleting this language because it may generally allow uses that have adverse effects on wetlands not specifically anticipated in this language.



1. 40.450.030.D.1 should state that the identification of wetlands and delineation of their boundaries pursuant to this Title shall be done in accordance with the approved federal wetland delineation manual and Regional Supplement to the Corps of

1. Engineers Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region (Version 2.0) (2010). All areas within the county meeting the wetland designation criteria in that procedure are hereby designated critical areas and are subject to the provisions of this Title. 	Comment by Van Zwalenburg, Kim (ECY): I note that the definition for “wetland delineation manual” refers to WAC 173-22-035 which ultimately tells you which manual to use.  It’s an awkward way to get there and you might consider adding the language directly into the SMP: 



1. 40.450.030.D.2.e(4) should state specifically what type of wetland “class;” does this refer to Cowardin class or HGM class?



1. 40.450.030.D.2.g: This isn’t clear. How does the acreage affect buffer size? Since this section is about delineation, we recommend deleting part of the sentence so that it reads “Acreage of each wetland on the site.”



1. 40.450.030.E.2 should state that “Buffer widths are established by comparing the wetland rating category, the habitat score, and the intensity of land uses…” since habitat scores are used in the tables.



1. 40.450.030.E.2, Table 4 should include rows for habitat scores of 8 and 9 points. Ecology has determined that Category III wetlands with these habitat scores do exist. Since the county’s buffer widths are based partially on habitat score, the Category III table should include buffers for wetlands with 8 or 9 points (which are the same as the buffers for Category I and II wetlands with 8 or 9 points). We recommend that the county adopt the buffer tables as shown in our guidance (https://fortress.wa.gov/ecy/publications/documents/1606001.pdf). These recommended buffers are dependent upon proper implementation of the buffer reduction criteria as discussed in the first bullet above. 	Comment by Van Zwalenburg, Kim (ECY): I no longer see the referenced table in your CAO so this may be moot.



1. 40.450.030.E.3.c: The inability to create a non-buildable tract is not sufficient reason to allow a residential lot to extend into a wetland or its buffer. Mitigation sequencing must be applied.	Comment by Van Zwalenburg, Kim (ECY): The cited provision should not be applicable in shoreline jurisdiction.



1. 40.450.030.E.4.b(1): What is meant by “vertical separation?” Is there a minimum height measurement? It’s not clear that vertical separation would result in a functionally isolated buffer.



1. 40.450.030.E.4.b(2): This approach is not consistent with how the rating system is applied. We recommend deleting it.	Comment by Van Zwalenburg, Kim (ECY): This provision should not be applicable in shoreline jurisdiction.
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Ecology comments on Clark County CAO[footnoteRef:1]	Comment by Van Zwalenburg, Kim (ECY): My comments are intended to provide you with some guidance and identify priorities for addressing where we find the CAO no longer meeting most current, accurate, and complete scientific and technical information available.  

Ensuring your critical areas provisions are consistent with Ecology’s wetland guidance meets this requirement. (WAC 173-26-201(2)(a)) [1:  These comments were sent via email from Rebecca Rothwell to Sharon Lumbantobing on 4/16/2019 after review of proposed amendments to Title 40.450.040 submitted to Department of Commerce on March 20, 2019.] 






1. 40.450.040.C.1 Reduced width: We recommend including language that all applicable design elements shall be implemented in order to be eligible for the buffer reduction from high intensity to moderate intensity. Otherwise, applicants may select only one or two that won’t sufficiently reduce the intensity of the impact to warrant the buffer reduction. Also, Ecology’s guidance does not include the option of reducing buffers from moderate intensity to low intensity through the impact-reducing measures. The impact-reducing measures aren’t designed to reduce the adjacent impacts to low-intensity land use, which include uses such as forestry and unpaved trails. In no case should a buffer width based on the habitat function of a wetland be reduced in exchange for reductions in water quality impacts from adjacent land uses (40.450.040.C.1.a.3 (surface water management) and C.1.b (LID design). 	Comment by Van Zwalenburg, Kim (ECY): Jenna: Addressing this issue is important to ensure provisions are consistent with the SMP Guidelines requirement to meet no net loss of shoreline ecological functions.  At the very least, the option to allow for reduction of buffers from moderate intensity to low intensity should not apply in shoreline jurisdiction, nor should the buffer width be reduced in exchange for reductions in water quality impacts (last sentence).



The County should be aware that Ecology recently changed its guidance on habitat scores. A habitat score of 5 is now considered to be low habitat function (previously, only 3-4 were considered to be low function). In section C.1.c(1) the language should be changed to “…scores higher than five (5)…” to reflect this change. Also, C.4.b should say “fewer than six (6) points.



40.450.040.C.2 states that the minimum buffer should be not less than the low-intensity buffer, which could represent a 50% reduction from our standard buffer recommendation. We believe that this represents a high-risk approach resulting in buffers that are not wide enough to protect the wetland’s functions, and we recommend limiting the amount of reduction or average to 25% of the standard buffer width that would be required by the habitat score and the adjacent land use (i.e., the buffer should not be averaged or reduced to below 75% of the standard buffer).	Comment by Van Zwalenburg, Kim (ECY): Limiting buffer modifications in shoreline jurisdiction, whether by averaging or reduction to no more than 25% should be a requirement in the SMP.  Any greater reduction would be authorized by shoreline variance.



1. 40.450.040.C.3.a: Buffer averaging should not be used in combination with other buffer reduction methods on the same buffer segment. 	Comment by Van Zwalenburg, Kim (ECY): If this isn’t clear in the SMP it should be.  Mechanisms to reduce buffers should not be combined.  The issue here may simply be a result of the was this provision is written.



1. 40.450.040.C.4.b should state “(fewer than six (6) points…” (see above comment on habitat scores). Also, “the outer edge” is vague. We recommend limiting facilities to the outer 25% of the buffer. 	Comment by Van Zwalenburg, Kim (ECY): It appears the numerical issue was addressed.  Facilities should be limited to the outer 25% of wetland buffers in shoreline jurisdiction.



1. 40.450.040.C.5.b: We recommend including more specificity about how functions would be replaced. Would this mean requiring more buffer area to compensate for the area that is lost in the crossing?



1. 40.450.040.C.6 should say “buffer reduction per 40.450.040.C.1” rather than “buffer reduction via enhancement.”	Comment by Van Zwalenburg, Kim (ECY): This is an important clarification.



1. 40.450.040.D.1.a: These criteria for avoidance aren’t consistent with mitigation sequencing. See https://ecology.wa.gov/Water-Shorelines/Wetlands/Mitigation/Avoidance-and-minimization. The applicant should be made aware that if state and federal permits are required, the Corps and Ecology do not interpret “avoidance” as it is described here.



1. 40.450.040.D.4.b: We recommend including additional criteria for considering preservation. See pages 40-41 of https://fortress.wa.gov/ecy/publications/documents/1606001.pdf.



1. 40.450.040.D.4.c(4): This language is not consistent with interagency joint mitigation guidance or the wetland rating system regarding HGM classes separately within a wetland. We recommend removing it.



1. 40.450.040.D.5.a: The meaning of this is not clear. Buffer loss doesn’t result from wetland fill.



1. 40.450.040.D.6: This language is not consistent with interagency joint mitigation guidance. The required width of the perimeter buffer should be sufficient to protect the proposed category of the compensation wetland and its proposed level of function, particularly habitat functions. If the applicant proposes to increase habitat functions then the buffer needs to be wide enough to protect those habitat functions.



1. 40.450.040.D.8: Stormwater facilities must meet the avoidance and minimization criteria. They are considered an impact that must be compensated. This section should also state “fewer than six (6) points” (see above comment on habitat scores).

1. 

1. 40.450.040.D.9: Underground utility crossing can have adverse effects on wetlands due to draining or soil disruption. You should consider adding language about BMPs for these situations.



1. 40.450.040.D.10: This section should say “consistent with D.1” since D.1 doesn’t prohibit any activities. However, we wonder if this language is necessary? Is there a list of allowed uses provided in this chapter? If so, consider deleting this language because it may generally allow uses that have adverse effects on wetlands not specifically anticipated in this language.



1. 40.450.030.D.1 should state that the identification of wetlands and delineation of their boundaries pursuant to this Title shall be done in accordance with the approved federal wetland delineation manual and Regional Supplement to the Corps of

1. Engineers Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region (Version 2.0) (2010). All areas within the county meeting the wetland designation criteria in that procedure are hereby designated critical areas and are subject to the provisions of this Title. 	Comment by Van Zwalenburg, Kim (ECY): I note that the definition for “wetland delineation manual” refers to WAC 173-22-035 which ultimately tells you which manual to use.  It’s an awkward way to get there and you might consider adding the language directly into the SMP: 



1. 40.450.030.D.2.e(4) should state specifically what type of wetland “class;” does this refer to Cowardin class or HGM class?



1. 40.450.030.D.2.g: This isn’t clear. How does the acreage affect buffer size? Since this section is about delineation, we recommend deleting part of the sentence so that it reads “Acreage of each wetland on the site.”



1. 40.450.030.E.2 should state that “Buffer widths are established by comparing the wetland rating category, the habitat score, and the intensity of land uses…” since habitat scores are used in the tables.



1. 40.450.030.E.2, Table 4 should include rows for habitat scores of 8 and 9 points. Ecology has determined that Category III wetlands with these habitat scores do exist. Since the county’s buffer widths are based partially on habitat score, the Category III table should include buffers for wetlands with 8 or 9 points (which are the same as the buffers for Category I and II wetlands with 8 or 9 points). We recommend that the county adopt the buffer tables as shown in our guidance (https://fortress.wa.gov/ecy/publications/documents/1606001.pdf). These recommended buffers are dependent upon proper implementation of the buffer reduction criteria as discussed in the first bullet above. 	Comment by Van Zwalenburg, Kim (ECY): I no longer see the referenced table in your CAO so this may be moot.



1. 40.450.030.E.3.c: The inability to create a non-buildable tract is not sufficient reason to allow a residential lot to extend into a wetland or its buffer. Mitigation sequencing must be applied.	Comment by Van Zwalenburg, Kim (ECY): The cited provision should not be applicable in shoreline jurisdiction.



1. 40.450.030.E.4.b(1): What is meant by “vertical separation?” Is there a minimum height measurement? It’s not clear that vertical separation would result in a functionally isolated buffer.



1. 40.450.030.E.4.b(2): This approach is not consistent with how the rating system is applied. We recommend deleting it.	Comment by Van Zwalenburg, Kim (ECY): This provision should not be applicable in shoreline jurisdiction.





Ecology comments on Clark County CAO1 
 

 

 40.450.040.C.1 Reduced width: We recommend including language that all applicable design 
elements shall be implemented in order to be eligible for the buffer reduction from high 
intensity to moderate intensity. Otherwise, applicants may select only one or two that won’t 
sufficiently reduce the intensity of the impact to warrant the buffer reduction. Also, Ecology’s 
guidance does not include the option of reducing buffers from moderate intensity to low 
intensity through the impact-reducing measures. The impact-reducing measures aren’t designed 
to reduce the adjacent impacts to low-intensity land use, which include uses such as forestry 
and unpaved trails. In no case should a buffer width based on the habitat function of a wetland 
be reduced in exchange for reductions in water quality impacts from adjacent land uses 
(40.450.040.C.1.a.3 (surface water management) and C.1.b (LID design).  

 
The County should be aware that Ecology recently changed its guidance on habitat scores. A 
habitat score of 5 is now considered to be low habitat function (previously, only 3-4 were 
considered to be low function). In section C.1.c(1) the language should be changed to “…scores 
higher than five (5)…” to reflect this change. Also, C.4.b should say “fewer than six (6) points. 

 
40.450.040.C.2 states that the minimum buffer should be not less than the low-intensity buffer, 
which could represent a 50% reduction from our standard buffer recommendation. We believe 
that this represents a high-risk approach resulting in buffers that are not wide enough to protect 
the wetland’s functions, and we recommend limiting the amount of reduction or average to 25% 
of the standard buffer width that would be required by the habitat score and the adjacent land 
use (i.e., the buffer should not be averaged or reduced to below 75% of the standard buffer). 

 

 40.450.040.C.3.a: Buffer averaging should not be used in combination with other buffer 
reduction methods on the same buffer segment.  
 

 40.450.040.C.4.b should state “(fewer than six (6) points…” (see above comment on habitat 
scores). Also, “the outer edge” is vague. We recommend limiting facilities to the outer 25% of 
the buffer.  

 

 40.450.040.C.5.b: We recommend including more specificity about how functions would be 
replaced. Would this mean requiring more buffer area to compensate for the area that is lost in 
the crossing? 

 

 40.450.040.C.6 should say “buffer reduction per 40.450.040.C.1” rather than “buffer reduction 
via enhancement.” 

 

 40.450.040.D.1.a: These criteria for avoidance aren’t consistent with mitigation sequencing. See 
https://ecology.wa.gov/Water-Shorelines/Wetlands/Mitigation/Avoidance-and-minimization. 
The applicant should be made aware that if state and federal permits are required, the Corps 
and Ecology do not interpret “avoidance” as it is described here. 

                                                           
1
 These comments were sent via email from Rebecca Rothwell to Sharon Lumbantobing on 4/16/2019 after review 

of proposed amendments to Title 40.450.040 submitted to Department of Commerce on March 20, 2019.  

Comment [VZK(1]: My comments are 
intended to provide you with some guidance 
and identify priorities for addressing where 
we find the CAO no longer meeting most 
current, accurate, and complete scientific and 
technical information available.   
 
Ensuring your critical areas provisions are 
consistent with Ecology’s wetland guidance 
meets this requirement. (WAC 173-26-
201(2)(a)) 

Comment [VZK(2]: Jenna: Addressing this 
issue is important to ensure provisions are 
consistent with the SMP Guidelines 
requirement to meet no net loss of shoreline 
ecological functions.  At the very least, the 
option to allow for reduction of buffers from 
moderate intensity to low intensity should not 
apply in shoreline jurisdiction, nor should the 
buffer width be reduced in exchange for 
reductions in water quality impacts (last 
sentence). 

Comment [VZK(3]: Limiting buffer 
modifications in shoreline jurisdiction, 
whether by averaging or reduction to no more 
than 25% should be a requirement in the SMP.  
Any greater reduction would be authorized by 
shoreline variance. 

Comment [VZK(4]: If this isn’t clear in the 
SMP it should be.  Mechanisms to reduce 
buffers should not be combined.  The issue 
here may simply be a result of the was this 
provision is written. 

Comment [VZK(5]: It appears the numerical 
issue was addressed.  Facilities should be 
limited to the outer 25% of wetland buffers in 
shoreline jurisdiction. 

Comment [VZK(6]: This is an important 
clarification. 

https://ecology.wa.gov/Water-Shorelines/Wetlands/Mitigation/Avoidance-and-minimization


 

 40.450.040.D.4.b: We recommend including additional criteria for considering preservation. See 
pages 40-41 of https://fortress.wa.gov/ecy/publications/documents/1606001.pdf. 

 

 40.450.040.D.4.c(4): This language is not consistent with interagency joint mitigation guidance 
or the wetland rating system regarding HGM classes separately within a wetland. We 
recommend removing it. 

 

 40.450.040.D.5.a: The meaning of this is not clear. Buffer loss doesn’t result from wetland fill. 
 

 40.450.040.D.6: This language is not consistent with interagency joint mitigation guidance. The 
required width of the perimeter buffer should be sufficient to protect the proposed category of 
the compensation wetland and its proposed level of function, particularly habitat functions. If 
the applicant proposes to increase habitat functions then the buffer needs to be wide enough to 
protect those habitat functions. 

 

 40.450.040.D.8: Stormwater facilities must meet the avoidance and minimization criteria. They 
are considered an impact that must be compensated. This section should also state “fewer than 
six (6) points” (see above comment on habitat scores). 

  

 40.450.040.D.9: Underground utility crossing can have adverse effects on wetlands due to 
draining or soil disruption. You should consider adding language about BMPs for these 
situations. 

 

 40.450.040.D.10: This section should say “consistent with D.1” since D.1 doesn’t prohibit any 
activities. However, we wonder if this language is necessary? Is there a list of allowed uses 
provided in this chapter? If so, consider deleting this language because it may generally allow 
uses that have adverse effects on wetlands not specifically anticipated in this language. 

 

 40.450.030.D.1 should state that the identification of wetlands and delineation of their 
boundaries pursuant to this Title shall be done in accordance with the approved federal wetland 
delineation manual and Regional Supplement to the Corps of 

 Engineers Wetland Delineation Manual: Western Mountains, Valleys, and Coast Region (Version 
2.0) (2010). All areas within the county meeting the wetland designation criteria in that 
procedure are hereby designated critical areas and are subject to the provisions of this Title.  

 

 40.450.030.D.2.e(4) should state specifically what type of wetland “class;” does this refer to 
Cowardin class or HGM class? 

 

 40.450.030.D.2.g: This isn’t clear. How does the acreage affect buffer size? Since this section is 
about delineation, we recommend deleting part of the sentence so that it reads “Acreage of 
each wetland on the site.” 

 

 40.450.030.E.2 should state that “Buffer widths are established by comparing the wetland rating 
category, the habitat score, and the intensity of land uses…” since habitat scores are used in the 
tables. 
 

Comment [VZK(7]: I note that the 
definition for “wetland delineation manual” 
refers to WAC 173-22-035 which ultimately 
tells you which manual to use.  It’s an 
awkward way to get there and you might 
consider adding the language directly into the 
SMP:  

https://fortress.wa.gov/ecy/publications/documents/1606001.pdf


 40.450.030.E.2, Table 4 should include rows for habitat scores of 8 and 9 points. Ecology has 
determined that Category III wetlands with these habitat scores do exist. Since the county’s 
buffer widths are based partially on habitat score, the Category III table should include buffers 
for wetlands with 8 or 9 points (which are the same as the buffers for Category I and II wetlands 
with 8 or 9 points). We recommend that the county adopt the buffer tables as shown in our 
guidance (https://fortress.wa.gov/ecy/publications/documents/1606001.pdf). These 
recommended buffers are dependent upon proper implementation of the buffer reduction 
criteria as discussed in the first bullet above.  

 

 40.450.030.E.3.c: The inability to create a non-buildable tract is not sufficient reason to allow a 
residential lot to extend into a wetland or its buffer. Mitigation sequencing must be applied. 

 

 40.450.030.E.4.b(1): What is meant by “vertical separation?” Is there a minimum height 
measurement? It’s not clear that vertical separation would result in a functionally isolated 
buffer. 

 

 40.450.030.E.4.b(2): This approach is not consistent with how the rating system is applied. We 
recommend deleting it. 

 

Comment [VZK(8]: I no longer see the 
referenced table in your CAO so this may be 
moot. 

Comment [VZK(9]: The cited provision 
should not be applicable in shoreline 
jurisdiction. 

Comment [VZK(10]: This provision should 
not be applicable in shoreline jurisdiction. 

https://fortress.wa.gov/ecy/publications/documents/1606001.pdf


From: Van Zwalenburg, Kim (ECY)
To: Cothron, Cayla
Subject: Flood Hazard Areas, NFIP regulations and your SMP

Hi Cayla:
 
I think I brought up the issue of incorporating your flood code directly into the SMP by reference
(usually happening because these codes are often embedded in a community’s CAO).  We (Ecology)
have been thinking about a policy shift that would remove the “hard” reference which brings the
language into the SMP, and making it a soft reference – in other words, acknowledging that the
flood code is important and development needs to be consistent with it but not including it directly
into the SMP.  This, in part, to avoid conflicts with specific NFIP process requirements.
 
Our Guidelines in WAC 173-26-221(3) address flood hazard reduction and it does suggest integrating
SMP flood hazard reduction provisions with other regulations and programs including flood plain
regulations and the NFIP, among others.  However, I don’t think this suggestion to integrate leads to
a requirement to adopt your NFIP program into the SMP.  We likely wouldn’t even be talking about
this if your CAO included a few things about flood hazards and then referenced off to another part of
the City’s code for your NFIP ordinance. 
 
When I look at Chapter 5A, certain sections of the flood code look appropriate to include but others
which really look like building code requirements, do not.  See for example:  6. Construction
Materials and Methods, and 10. Residential Construction, particularly where it starts to address Fully
Enclosed Areas Below the Lower Floor, talks about openings, etc.  There are other provisions for
non-residential buildings as well. 
 
We do need to ensure the SMP meets the requirements of WAC 173-26-221(3)(c) and some
additional language may need to be added. The SMP includes policies in 3.6.2.  Some of the explicit
standards required by the Guidelines are in 6.4.3.1 Flood Control Works.  My question is whether
the SMP includes provisions addressing WAC 173-26-221(3)(c)(i):
 

(c) Standards. Master programs shall implement the following standards
within shoreline jurisdiction:

(i) Development in flood plains should not significantly or cumulatively
increase flood hazard or be inconsistent with a comprehensive flood hazard
management plan adopted pursuant to chapter 86.12 RCW, provided the plan has
been adopted after 1994 and approved by the department. New development or
new uses in shoreline jurisdiction, including the subdivision of land, should not be
established when it would be reasonably foreseeable that the development or use
would require structural flood hazard reduction measures within the channel
migration zone or floodway. The following uses and activities may be appropriate
and/or necessary within the channel migration zone or floodway:

• Actions that protect or restore the ecosystem-wide processes or ecological
functions.

• Forest practices in compliance with the Washington State Forest Practices
Act and its implementing rules.

mailto:kvan461@ECY.WA.GOV
mailto:cayla.cothron@cityofvancouver.us
http://mailfilter.clark.root.local:32224/?dmVyPTEuMDAxJiZjMWMxZTI3MzBlODFhOTFiNj01RTU5QkMxNV8yOTUwOV8zNDA2XzEmJjk1MDljNTYxNzI1ZmNiMz0xMzMzJiZ1cmw9aHR0cCUzQSUyRiUyRmFwcCUyRWxlZyUyRXdhJTJFZ292JTJGUkNXJTJGZGVmYXVsdCUyRWFzcHglM0ZjaXRlJTNEODYlMkUxMg==


• Existing and ongoing agricultural practices, provided that no new
restrictions to channel movement occur.

• Mining when conducted in a manner consistent with the environment
designation and with the provisions of WAC 173-26-241 (3)(h).

• Bridges, utility lines, and other public utility and transportation structures
where no other feasible alternative exists or the alternative would result in
unreasonable and disproportionate cost. Where such structures are allowed,
mitigation shall address impacted functions and processes in the affected section of
watershed or drift cell.

• Repair and maintenance of an existing legal use, provided that such actions
do not cause significant ecological impacts or increase flood hazards to other uses.

• Development with a primary purpose of protecting or restoring ecological
functions and ecosystem-wide processes.

• Modifications or additions to an existing nonagricultural legal use,
provided that channel migration is not further limited and that the new
development includes appropriate protection of ecological functions.

• Development in incorporated municipalities and designated urban growth
areas, as defined in chapter 36.70A RCW, where existing structures prevent active
channel movement and flooding.

• Measures to reduce shoreline erosion, provided that it is demonstrated
that the erosion rate exceeds that which would normally occur in a natural
condition, that the measure does not interfere with fluvial hydrological and
geomorphological processes normally acting in natural conditions, and that the
measure includes appropriate mitigation of impacts to ecological functions
associated with the river or stream.

 
 
 
A colleague of mine in our Bellevue office recently worked on the decision for the City of Kenmore
periodic review. 
 
The recommended language added is shown below:
 
g. KMC Chapter 18.55, Article XIX, Flood Hazard Areas. While the Flood Hazard Areas regulations apply
within shoreline jurisdiction, the regulations, themselves, are not incorporated as part of this Shoreline
Master Program.
 
Her rationale: 
Recommended change: Do not incorporate flood hazard regulations into the SMP.
Flood hazard regulations are not necessary for consistency with RCW 90.58 or the SMP guidelines. The purpose of
these regulations is for NFIP certification, not the SMA. These regulations, by-and-large, are building codes. By
incorporating these regulations into the SMP, any applicant that needs to deviate from these would need to obtain
a shoreline variance, which could be hard to obtain. Furthermore any amendments to these that may be required
by the NFIP would then need to go through the SMP amendment process. Several definitions in this section are
inconsistent with SMA definitions. Ultimately, these unnecessary permitting and process steps could threaten the
City’s ability to maintain its certifications under the NFIP. We recommend that the SMP contain a soft reference to
its flood hazard regulations and that these be implemented separately from the SMP.

http://mailfilter.clark.root.local:32224/?dmVyPTEuMDAxJiZkNzhlYWI3YjE3ZDhkNDJmNT01RTU5QkMxNV8yOTUwOV8zNDA2XzEmJmYxY2Q3NTcxNDIyZThhYT0xMzMzJiZ1cmw9aHR0cHMlM0ElMkYlMkZhcHAlMkVsZWclMkV3YSUyRWdvdiUyRndhYyUyRmRlZmF1bHQlMkVhc3B4JTNGY2l0ZSUzRDE3My0yNi0yNDE=
http://mailfilter.clark.root.local:32224/?dmVyPTEuMDAxJiZjMWMxZTI3MzBlODFhOTFiNj01RTU5QkMxNV8yOTUwOV8zNDA2XzEmJjk1MDljNTYxNzI1ZmNiMz0xMzMzJiZ1cmw9aHR0cCUzQSUyRiUyRmFwcCUyRWxlZyUyRXdhJTJFZ292JTJGUkNXJTJGZGVmYXVsdCUyRWFzcHglM0ZjaXRlJTNEMzYlMkU3MEE=


 
I am sure we will have more to discuss regarding this particular issue, but did want to send this on.
 
Kim
 
Kim Van Zwalenburg, Senior Shoreline Planner
Department of Ecology - Southwest Regional Office 
PO Box 47775 Olympia, WA. 98504-7775 
(360) 407-6520; FAX (360) 407-6305 
e-mail: kim.vanzwalenburg@ecy.wa.gov
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