CLARK COUNTY

STAFF REPORT
DEPARTMENT: Public Works / Parks & Lands Division
DATE: July 17, 2018

REQUESTED ACTION: Authotize the Public Works Director to sign a professional services
agreement with AKS Engineering and Forestry to develop documents
to complete the site plan review process for Camp Hope, in a contract
amount not to exceed $200,101. Also authorize the Public Works
Director to sign supplemental agreements, if necessary, extending the
duration of the agreement and increasing the contract amount by up to
10 percent.

X Consent Hearing County Manager

BACKGROUND .
Camp Hope of Southwest Washington is an educational, nonprofit youth camp organization located
across the East Fork Lewis River from Lewisville Regional Park. Clark County, working in
partnership with the nonprofit Camp Hope of Southwest Washington, will help turn Camp Hope in
to a thriving, long-lasting outdoor tecreation and environmental education facility.

The Camp Hope Master Plan was adopted on December 13, 2016 (SR No. 250-16). The budget
request to fund the site plan review process was approved in the Fall 2017 Supplemental Budget
Readopt (Decision Package PWK-20-17RA). The county will complete the site plan review process
and permit the infrastructure improvements proposed in the master plan. Camp Hope of Southwest
Washington will apply for the necessary building permits and construct the infrastructure
improvements over time.

The county interviewed four consultant teams screened from the Municipal Research and Setvices
Center’s consultant roster for engineering services necessary to develop application materials for the
land use review application processes.

Staff recommends entering into a contract with AKS Engineering & Forestry in an amount not to
exceed $200,101. This contract allows Public Works to move forward with the site plan review
process involving multiple land-use, engineeting and environmental permits.

COUNCIL POLICY IMPLICATIONS

None.

ADMINISTRATIVE POLICY IMPLICATIONS
None.

COMMUNITY OUTREACH
Camp Hope of Southwest Washington is an educational, non-profit youth camp otganization that
routinely interacts with the local community through outreach and fundraising efforts.

A public meeting will be held to comply with the site plan review process.
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BUDGET IMPLICATIONS

YES | NO'

X Action falls w1thm existing budget capacity.
| X { Action falls within existing’budget capacity but requires a change of purpose within
B existing appropriation

X | Additional budget capacity is necessary and will be requested at the next supplemental.
IfYES, please complete the budget impact statement. If YES, this actior will be
referred to the county council with a recommendation from the county manager.

.BUDGET DETAILS

Local Fund Dollar Amount $200 101 °

Grant Fund Dollar Amount N / A

Account .. | 3083 Real Estate Excise Tax II

o 1032 MPD- Operations Fund
CompanyName AKS Engineeting & Forestry
DISTRIBUTION:

Council staff will post all staff reports to the county website, www. clarkvira.gov/the-grid
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Local Agency A&E Profess:onal Serwces
Negotlated Hourly Rate ConsultantAgreement

Agreement Number: | ©

Firm/Organization Legal Name (do niot use dba’s): ~ S I

| Federal Ald Number N

Project Iltle -

[Address .
l-J‘B”IjN,umber """ ~ ;Fédé.rgal_TlN,g.r SSN Number
‘Executlon Déte : H”””' T : Completlon Date >>>>>>>>>>>>
1099 Form Reqmred _ - Ei::v; S e FederaI-Panlélpatlon
ElYes [INo.. | | | O ves D N

‘ Descnptlon of Work

-

Yes
] Yes .

Oves -

I:l Yes

] No DBE Participation Maximurmi Amount Payable:
[_] No MBE Participation -
‘ . No WBE Pértlélpa'tlon

| Index of Exhlblts

.Consultant Claim Procedures

Exh;blt A " Scope-of Work
Exhibit B DBE Participation :
Exhibit C Preparation and Dehvery of Electromc Engmeermg and: Other Data
ExhibitD  Prime Consultant-Cost Computations -
- Exhibit E Sub-consultant Cost Computatlons
Exhibit - Title VI Assurances
Exhibit G .. Certification Documents
Exhibit H Liability Insurance Increase-
‘Exhibit I Alleged Consultant Design Error Procedures
Exhibit J
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THIS AGREEMENT, made and entered 1nto as shown i m the “Executlon Date” box on page one (l) of thlS
AGREEMENT between the , ,
hereinafter called the “AGENCY,” and the “Firm / Orgamzatlon Name” referenced on page one (1) of this
AGREEMENT hereinafter called the “CONSULTANT » .

WHEREAS the AGENCY desrres to accompllsh the work referenced in “Descrrptlon of Work” on page one (l)

commltment and therefore deems it adv1sable and desrrable to engage the assistance ofa CONSULTANT to provrde_
the necessary SERVICES; and ’ : _

'WHEREAS, the CONSULTANT represents that they. comply with the Washington State Statutes relating
- to professional registration, if applicable, and has signified a willingness to fumlsh consultmg serv1ces to
the AGENCY.

NOW, THEREFORE in con51derat10n of the terms;, conditions, covenants and performance contained herem
“or attached and mcorporated and made a part hereof, the parties hereto agree as follows »

I. Gener'a'l Description of Work

necessary to accompllsh the completed work for this pI‘O_]eCt The CONSULTANT shall furmsh all serv1ces labor,
and related’ equlpment and, if appltcable sub-consultants and subcontractors necessary to conduct and complete the

Il General Scope of Work

: The Scope of Work and projected level of effort required for these SERVICES s descnbed in Exhlblt “A” attached

utilizing performance based contractmg methodologles

III.' General Requnrements

All aspects of coordmatron of the Work of thls AGREEMENT with outs1de agencies, groups, or individuals shall
receive advance-approval by the AGENCY:. Necessary contacts and meetings with-agencies, groups, and/or

individuals shall be coordinated through the AGENCY. The CONSULTANT shall attend coordination, progress,

and presentatlon meetmgs ‘with. the AGENCY and/or such State, Federal Commumty, City, or County officials,

sufficient notrce pl‘lOl' to meetmgs requlrmg CONSULTANT part1c1pat1on The m1n1mum requrred hours or days
notice shall be agreed to between the AGENCY and the CONSULTANT and shown in EXhlblt “A”

The CONSULTANT shall prepare a monthly progress report, in a form approved by.the AGENCY which wrll
outlme in wrltten and graphlcal form the various phases and the order of performance of the SERVICES in

4 'rules codes, _regulatlons and all AGENCY poltcres and dlrectlves applrcable to the work to be performed under
this AGREEMENT. This AGREEMENT shall be 1nterpreted and construed in accordance with the laws of the State
of Washmgton '
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Partlclpatlon for Disadvantaged Busmess Enterprises (DBE) or Small Business Enterprises (SBE) if: requlred
per 49 CFR Part 26, shall be shown on the heading of this AGREEMENT. If DBE firms are utilized at the
commencement of thls AGREEMENT the amounts authorlzed to each ﬁrm and thelr certlﬁcatlon number will -

outlmed in the AGENCY’ “DBE Program Part1c1pat10n Plan” and perform a minimum of 30% of the total amount
of this AGREEMENT. It is recommended, but not required, that non—DBE Prime CONSULTANTS perform '
- a minimum of 30% of the total amount of this AGREEMENT

firms mv01ced for thls AGREEMENT

All Reports, PS&E ‘materials, and other data furnished to the CONSULTANT by the AGENCY shall be returne_d
All electronlc ﬁles prepared by the CONSULTANT must meet the requlrements as outlmed in Exhibit “C -

these SERVICES and are the property of the AGENCY: Reuse by the AGENCY or by others acting through or
'on behalf of the AGENCY of any such instruments of service, not occumng as a part of thls SERVICE shall be

| :party by (i) certlﬁed ma11 return recelpt requested or (11) by emall or: facsrmlle to the address set forth below ‘

IftoAGENCY ' Ifto CONSULTANT

Name: e S  Name:

Agency: . - Agency: .

Address: - T b ' : Address: . o

City: - -State: - Zip: . City: - - State: - Zip:
* Email: C  Email: T B

Phone: - - I ' Phone:

Facsimile: -~ - : Facsimile:

V. Time for.Beg’i'n'nin’g and Completion

"The CONSULTANT shall not begin any work under the terms of this AGREEMENT until authorlzed in wrltmg
by the AGENCY. All work under this AGREEMENT shall conform to the criteria agreed upon detailed in the
AGREEMENT documents. These SERVICES must be completed by the date shown in the heading of this
.AGREEMENT titled “Completion Date.”

The established completion time shall not-be extended because of any delays attrlbutable to the CONSULTANT
but may be: extended by the AGENCY in the event of a delay attnbutable to the AGENCY or because of

completlon t1me
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V. Payment Prowsmns

as prov1ded herelnafter Such’ payment shall be full compensat1on for SERVICES performed or SERVICES
rendered and for all labor, materials, supplres, equipment, and incidentals necessdry to complete SERVICES.
The CONSULTANT shall coriform to all applicable portions of 48 CFR Part 31 (www.ecfr.gov). '

A. Hourly Rates Hourly rates are comprlsed of the followmg elements Dlrect (Raw) Labor; Indrrect Cost Rate,

AGREEMENT These negotlated hourly rates will be accepted based on a review. of the CONSULTANT’

- direct labor rates and indirect cost rate computations and agreed upon fixed fée. The accepted negotlated
tates shall be meniorialized in a findl written acknowledgement between the parties. Such final written
acknowledgement shall be 1ncorporated 1nto and become a part of, tl’llS AGREEMENT The mrtrally accepted

to 180 days followmg the CONSULTANT s fiscal year end (F YE) date

The direct (raw) labor rates.and classifications, as shown on Exhibits “D” and “E” shall be subject to
renegotlatlons for each subsequent twelve (12) month perrod (180 days following F YE date to 180 days

be made to the other party w1th1n nmety (90) days followmg the CONSULTANT’S FYE date Ifno such ‘Wwritten
request is made, the current direct (raw) labor rates and classifications as shown oh Exhibits “D” and “gy)
will remain in effect for the twelve (12) month period. - co

Conversely, ifa timely request is made in the manner set forth above the partles wrll commence negotratrons

AGENCY shall perform an audrt of the CONSULTANT’S books and records to: determine the CONSULTANT’
actual costs. The audit ﬁndmgs will establish the direct (raw) labor rates and clas31ﬁcat1ons that will be

_ applicable for the twelve (12) month period.

- The fixed fee as rdentlﬁed in Exhlblts “D” and “E” shall represent a value to be applied throughout the lrfe
of the AGREEMENT A N '

_ 1nd1rect cost rate for the twelve (12) month perlod These requests for prov1sronal indirect cost rate and/or
- -extension will be con51dered ona case-by-case basis, and if granted w1ll be memorlalrzed in a final wntten
acknowledgement - : ' '

- The CONSULTANT shall malntam and have accessrble support data for verrﬁeatlon of the components of the
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B. Direct Non-Salary Costs: Direct Non-Salary Costs will be reimbursed at the actual cost to the CONSULTANT.
These charges may include, but are not limited to, the following items: travel, printing, long distance telephone,
supphes computer charges and fees of sub-consultants. Air or train travel will be reimbursed only to lowest
prlce avallable unless otherwrse approved by the AGENCY The CONSULTANT shall comply wrth the
WSDOT s Accountmg Manual M 13- 82 Chapter 1_0 Travel Rules and Procedures and all revisions thereto.
Air, train and rental card costs shall be reimbursed in accordance with 48 Code of Federal Regulations (CFR)
Part 31.205-46 “Travel Costs.” The b1111ng for Direct Non-salary Costs shall include an itemized listing of the
charges directly identifiable with these SERVICES. The CONSULTANT shall maintain the original supporting
documents in their office. Copies of the original supporting documents shall be supplled to the STATE upon

C. M_axunum Amount Payable. The Maximum Amount Payable by the AGENCY to the CONSULTANT under
this AGREEMENT shall not exceed the amount shown in the heading of this AGREEMENT on page one (1.)
_The Maximum Amount Payable does not include payment for extra work as stlpulated in section XIII, “Extra
Work.” No minimum amount payable is guaranteed under this AGREEMENT. :

D. Monthly Progress Payments: Progress payments may be claimed on a monthly basis for all costs authorized in
A and B above. The monthly billings shall be supported by detailed statements for hours expended at the rates
established in Exhibit “D,” including names and classifications of all employees, and billings for all direct non-
salary expenses. To proyrde a means of verifying the billed salary costs for the CONSULTANT’s employees,
the AGENCY may conduct employee interviews. These interviews may consist of recording the names, titles,
salary rates, and présent dutles of those employees performing work on the SERVICES at the timé of the
1nterv1ew

E. . Final Payment: Final Payment of any balance due the CONSULTANT of the gross amount earned will be
made promptly upon its verification by the AGENCY after the completion of the SERVICES under this
AGREEMENT, contingent upon receipt of all PS&E, plans maps, notes, reports, electronic data, and other
related documents which are required to be furnished under this AGREEMENT. Acceptance of such Final
Payment by the CONSULTANT shall constitute a release of all claims for payment, which the CONSULTANT
may have against the AGENCY unless such claims are specifically reserved iri Writing and transmitted to the

- AGENCY by the CONSULTANT prior to its acceptance. Said Final Payment shall not, however, be a bar to
any claims that the AGENCY may have against the CONSULTANT or to any remedles the AGENCY may
pursue with respect to such claims.

The payment of any billing will not constitute agreement as to the appropriateness of any item and at the time
of final audit all required adjustments will be made and reflected in a final payment. In the event that such

final audit reveals an overpayment to the CONSULTANT, the CONSULTANT will refund such overpayment

to the AGENCY within thirty (30) calendar days of notice of the overpayment. Such refund shall not

constitute a waiver by the CONSULTANT for any claims relating to the validity of a finding by the AGENCY
of overpayment. Per WSDOT?’s “Audit Guide for Consultants,” Chapter 23 “Resolution Procedures,” the
CONSULTANT has twenty. (20) working days after receipt of the final Post Audit to begm the appeal process to
the AGENCY for audit findings.

F. Inspection of Cost Records: The CONSULTANT and their sub-consultants shall keep available for inspection
* by representatives of the AGENCY and the United States, for a period of six (6) years after receipt of final
payment, the cost records and accounts pertammg to thls AGREEMENT and all items related to or bearmg upon

or related to this AGREEMENT is 1n1t1ated before the explrat1on of the six (6) year perlod the cost records and
accounts shall be retained untll such litigation, claim, or audit mvolvmg the records is completed.

An interim of post audit may be performed on this AGREEMENT. The audit, if any, will be performed by the
State Auditor, WSDOT’s Internal Audit Office and /or at the request of the AGENCY’s Project Manager.

Agreement Nuniber;
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VL. ASub-Contracting

The AGENCY permits subcontracts for those 1tems of SERVICES as shown in Exhibit “A” attached hereto and by
this reference made part of this AGREEMENT.

Thée CONSULTANT shall not subcontract for the performance of any SERVICE under this AGREEMENT without
prior written permission of the AGENCY. No permission for subcontracting shall create, between the AGENCY
and sub-consultant, any contract or any other relationship.

Compensatlon for this sub-consultant SERVICES shall bé based on the. cost factors shown on Exhlblt “E” attached
hereto aiid by this reference made part of this AGREEMENT.

‘The SERVICES of the sub-consultant shall not exceed its maximum amount payabie identified in each sub-
consultant cost estimate unless a prior written approval has been issued by the AGENCY,

All reimbursablé direct labor, indirect cost rate, direct non-salary costs and fixed fee costs for the sub-consultant
shall be negotiated and substantiated in accordance with section 'V “Payment Provisions” herein and shall be
memorialized in a final written acknowledgement between the parties.

All subcontracts shall contain all applicable provisions of this AGREEMENT, and the CONSULTANT shall require
each sub-consultant or subcontractor, of any tier, to abide by the terms and conditions of this AGREEMENT. With
respect to sub-consultant payment, the CONSULTANT shall comply with all applicable sections of the STATE’
Prompt Payment laws as set forth in RCW 39.04. 250 and RCW 39. 76.011.

The CONSULTANT ‘'sub-recipient, or sub-consultant shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this AGREEMENT. The CONSULTANT shall carry out applicable
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the

- CONSULTANT to catry out these requiremients is a material breach of this AGREEMENT, which may result in the

termination of this AGREEMENT or such other remedy as the re01p1ent deems appropriate:

VIl. Employment and Organlzatlonal Conflict of Interest.

The CONSULTANT warrants that they have not employed or retained any company or person, other than a bona -
fide employee working solely for the CONSULTANT, to solicit or secure this contract, and that it has not paid or
agreed to pay any company or person, other than a bona fide employee working solely for the CONSULTANT, any
fee, commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting from the
award or making of this contract. For breach or violation of this warrant, the AGENCY shall have the right to annul
this AGREEMENT without liability-or, in its discretion, to deduct from this AGREEMENT price or ¢onsideration -
or otherwise recover the full amount of such fee, commission, percentage brokerage fee, gift, or contingent fee

Any and all employees of the CONSULTANT or other persons while ehigaged in the performance of any work

© OF services requ1red of the CONSULTANT tinder this AGREEMENT shall be consxdered employees of the
Compensatlon Acton behalf of said employees or Gther persons while 50 engaged, and any and all claims made

by a third party as a consequence of any act or omission on the part of the CONSULTANTs employees or other
persons while so engaged on any of the work or services provided to be rendered herein, shall be the sole obligation
and responsibility of the CONSULTANT.

AGREEMENT any professxonal or technlcal personnel who are or have been at any time durlng the perlod of this
AGREEMENT in the employ of the Umted States Department of Transportatlon or the AGENCY except regularly

Local Agency A&E Profess:onal Services Negottated Hourly Rate Consultant Agreement - } Page 6 of 14



VIll. Nondiscrimination

During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees, sub-consultants,
subcontractors and successors in interest, agrees to comply with the following laws and regulations:

s Title VI of the Civil Rights Act of 1964 . ClVll Rights Restoration Act of 1987
(42 U.S.C. Chapter 21 Subchapter V § 2000d (Public Law 100-259) -
through 2000d-4a) A * American with Disabilities Act of 1990
* Federal-aid Highway Act of 1973 (42 US.C. Chapter 126 § 12101 er. seq.)
(23 U.S.C. Chapter 3 § 324) » 23 CFR Part 200
* Rehabilitation Act of 1973 : . 49 CFR part 21
(29 U.S.C. Chapter 16 Subchapter V § 794) « 49 CFR Part 26

+ Age Discrimination Act of 1975
oy IS « RCW 49.60.180
(42 US.C. Chapter 76 § 6101 et. seq.) W 49.60.18

attached hereto and by thlS reference made part of th1s AGREEMENT and shall mclude the attached Exhibit “F” in
every sub-contract, including procurement of materials and leases of equipment, unless exempt by the Regulations
or directives issued pursuant thereto.

IX. Termination of Agreement
The rlght is reserved by the AGENCY to terminate this AGREEMENT at any time with or without cause upon ten -

In the event this AGREEMENT is terminated by the AGENCY, other than for default on the part of the
CONSULTANT, a final payment shall be made to the CONSULTANT for actual hours charged at the time of
termination of this AGREEMENT, plus any direct non-salary costs mcurred up to the time of termination of thrs
AGREEMENT. : :

No payment shall be made for any SERVICES completed afterten (10) days following receipt by 'the'

of Termination e_xceeds the total amount that would be due when compnted as set forth in paragraph two (2) of this
section, then no final payment shall be due and the CONSULTANT shall immediately reimburse the AGENCY for
any excess paid.

If the services of the CONSULTANT are terminated by the AGENCY for default on the part of the CONSULTANT,
the above formula for payment shall not apply.

In the event of a termination for default, the amount to be paid to the CONSULTANT shall be determined by the
AGENCY with consideration given to the actual costs incurréd by the CONSULTANT in performing SERVICES
to the date of termmatron the amount of SERVICES originally requlred whlch was satisfactorily completed to
termmatlon the cost to the AGENCY of employlnganother firm to complete the SERVICES requlred and the
time which may be required to do so, and other factors which affect the value to the AGENCY of the SERVICES

amount which would have been made using the formula set forth in paragraph two (2) of this section.

If it is determined for any reason that the CONSULTANT was not in default or that the CONSULTANT?s failure to
perform is without the CONSULTANTs or its employee’s fault or neghgence the termination shall be deemed to
be a termination for the convénience of the AGENCY. In such an event, the CONSULTANT would be reimbursed
for actual costs in accordance with the termination for other than default clauses listed previously.

Agreement Number:
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The CONSULTANT shall also notlfy the AGENCY, i in writing, in the event of the sale or transfer of 50% or
more of the beneficial ownershlp of the CONSULTANT within 15 days of such sale or transfer occurring. The
CONSULTANT shall continue to be obligated to complete the SERVICES under the terms of this AGREEMENT
unless the AGENCY chooses to terminate this AGREEMENT for convenience or chooses to renegotiate any term(s) -
of this AGREEMENT. If termination for convenience occurs, final payment will be made to the CONSULTANT as
set forth in the second and third paragraphs of this section.

Payment for any part of the SERVICES by the AGENCY shall not constitute a waiver by the AGENCY of
any remedies of any type 1t may have against the CONSULTANT for any breach of th1s AGREEMENT by the

F orbearance of any rights under the AGREEMENT will not constltute waiver of ent1tlement to exercise those rlghts
with respect to any future act or omission by the CONSULTANT

X Changes of Work

The CONSULTANT shall make such changes and revisions in the completed work of this AGREEMENT as
necessary to corréct errors appearing therein, without additional compensation theréof. Should the AGENCY

find it desirable for its own purposes to have previously satisfactorily completed SERVICES or parts thereof"
changed or revised, the CONSULTANT shall make such revisions as directed by the AGENCY. This work shall be
considered as Extra Work and w1ll be paid for as herein provided under section X1 “Extra Work.”

XL Dlsputes

Any disputed issue not resolved pursuant to the terms of this AGREEMENT shall be submrtted in-writing within
10 days to the Director of Public Works or AGENCY Engineer, whose decision in the matter shall be final and
bmdmg on the partles of this AGREEMENT prov1ded however that 1f an action is brought challengmg the

parties to this AGREEMENT mutually agree dispuites concernmg alleged desrgn errors will be conducted under
the procedures found in Exhibit “J”. In the event that either party deem it necessary to institute legal action or
proceeding to enforce any right or obligation under this AGREEMENT, this action ‘shall be initiated in the Superior
Court of the State of Washington, situated in the county in which the AGENCY is located: The parties hereto
agree that all questlons shall be resolved by apphcatlon of Washmgton law and that the parties have the right of
CONSULTANT hereby consents to the personal Jurxsdlctlon of the Superior Court of the State of Washmgton, ,
situated in the county in which the AGENCY is located.

Xll. Legal Relations

The CONSULTANT, any sub-consultants, and the AGENCY shall comply with all Federal, State, and local laws,
rules, codes, regulat1ons and all AGENCY polle1es and dlrectlves apphcable to the work to be performed under this

Washmgton

The CONSULTANT shall defend, indemnify, and hold the State of Washlngton (STATE) and the AGENCY and
their officers and employees harmless from all clalms demands or suits at law or équity arlsmg in whole or in part

CONSULTANT’s agents, employees sub consultants, subcontractors or vendors, of any tier, or any other persons
for whom the CONSULTANT may be legally liable; provided that nothing herein shall require a CONSULTANT

Agreement Number:
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to defend or indemnify the STATE and the AGENCY and their officers and employees against and hold harmless
the STATE and the AGENCY and their officers and employees from claims, derhands or suits based solely upon

the negligence of, or breach of any obligation under this AGREEMENT by the STATE and the AGENCY, their
agents, officers, employees, sub-consultants, subcontractors or vendors, of any tier, or any other persons for whom
the STATE and /of the AGENCY may be legally liable; and provided further that if the claims or suits are caused

by or result from the concurrent negligence of (a) the CONSULTANT or the CONSULTANTs agents, employees,
sub-consultants, subcontractors or vendors, of any tier, or any other persons for whom the CONSULTANT is legally
liable, and (b) the STATE and/or AGENCY, their agents, officers, employees, sub-consultants, sibcontractors and or
veiidors, of any tiér, or any other persons for whom the STATE and/or AGENCY may be legally liable, the defense
and indemnity' obligation shall be valid and enforceable only to the extent of the CONSULTANT’S negligence or

or any other persons for whom the CONSULTANT may be legally liable. ThlS prov131on shall be 1ncluded in any
AGREEMENT between CONSULTANT and any sub-consultant, subcontractor and vendor, of any tier.

The CONSULTANT shall also defend, indemnify, and hold the STATE and the AGENCY and their officers

and employees harless from all claims, demands, or suits at law or equity arising in whole or in part from the
alleged patent or copyright infringement or other allegedly improper appropriation or use of trade secrets, patents,
proprletary mformatlon know-how copyrlght rights or 1nvent10ns by the CONSULTANT or the CONSULTANT s
CONSULTANT may be legally llable in performarnce of the Work under thls AGREEMENT or arlsmg out of : any
use in connection with the AGREEMENT of methods, processes, des1gns information or other items furnished or
communicated to STATE and/or the AGENCY, their agents, officers and employees pursuant to the AGREEMENT;
provided that this indemnity shall not apply to any alleged patent or copyright infringement or other allegedly
improper appropriation or use of trade secrets, patents proprietary information, know-how; copyright rights-or
inventions resulting from STATE and/or AGENCYs, their -agents’, officers’ and employees’ failure to comply
with specific writtén instructions regarding use provided to STATE and/or AGENCY, their agents, officers and
employees by the CONSULTANT, its agents, employees, sub-consultants, subcontractors or-vendors, of any tier;
or any other persons for whom the CONSULTANT may be legally liable.

The CONSULTANTS relation to the AGENCY shall be at all times as an mdependent contractor.

Notw1thstandmg_any determination by the Executive Ethics Board or other tribunal, the AGENCY may, in its sole
discretion, by written notice to the CONSULTANT terminate this AGREEMENT: if it is found after due notice and
examination by the AGENCY that there is a violation of the Ethics in Public Service Act, Chaptet 42.52 RCW; or
any similar statute involving the CONSULTANT in the procurement of; or performance under, this AGREEMENT.

The CONSULTANT specifically assumes potential hablllty for actions brought by the CONSULTANT’s own
employees or its agents against the STATE and/or the AGENCY and, solely for the putpose of this indemniification
and defense, the CONSULTANT specifically waives any immunity under the state 1ndustr1a1 insurance law, Title 51
RCW. This waiver has been mutually negotlated by the Parties. :

Unless otherwise specified in this AGREEMENT, the AGENCY shall be responsible for administration of
construction contracts, if any, on the project. Subject to the processing of a new sole source, or an acceptable
supplemental AGREEMENT, the CONSULTANT shall provide On-Call assistance to the AGENCY during contract
administration. By provxdmg such assistance, the CONSULTANT shall assume 1o respon51b111ty for: proper
construction techniques, job site safety, or any construction contractor’ s failure to perform its Work in accordance
with the contract documents

required, the foll_owtng insurance w1th compames or thro_ugh sources approved by the State Insurance
Commissioner pursuant to Title 48 RCW.

Agreement Number:

Local AgencyA&E Profess:onal Serv:ces Negotlated Hourly Rate Consultant Agreement - - Page 9 of 14
Revised 4/10/2015



Insurance Coverage

A. Worker’s compensation afid employer’s liability insurance as requlred by the STATE

B. Commercral general lrabrlrty msurance wrrtten under ISO F orm CG 00 01 12.04 or its equwalent w1th minimum

C. Busmess au_t_o lrab_rhty insuranice written under ISO Form CG 00 0110 01 or equivalent providing coverage for
any “Auto” (Symbol 1) used in an amount not less than a‘one million dollar ($1,000,000.00) combined single
11m1t for each occurrence.

AGENCY their ofﬁcers employees and _agents will be'named on all pOllCleS of CONSULTANT and any sub-
consultant and/or subcontractor as an additional insured (the “Als’ ) with no restrictions or limitations concermng
products and completed operations coverage. This coverage shall be primary coverage and non-contributory and
any coverage maintained by the Als shall be excess over, and shall not contribute with, the additional insured
coverage required heretinder. The CONSULTANT’s and the sub-consultant’s and/or subcontractor’s insurer shall
waive any and all rights of subrogation against the Als. The CONSULTANT shall furnish the AGENCY with
verification of insurance and endorsements required by this AGREEMENT. The AGENCY reserves the rrght to
'requrre complete certified copres of all required insurance pollcles at any time.

All insurance shall be obtairied from an insurance company ; authorlzed to do business in the State of Washmgton
The CONSULTANT shall submit a verification of i insurance as outlined above w1th1n fourteen (14) days of the
execution of this AGREEMENT to: - T

Name:
- Agency:

~Address: ) N
City: - State: Zip:
‘Email: S .
‘Phone:
Facsimile:

No cancellatron of the foregomg polrcres shall be effective without thlrty (30) days prior notice to the AGENCY.

The CONSULTANT’S professional llablllty to the AGENCY, including that which may arise in reference to
sectlon IX “Termmatlon of Agreement” of this AGREEMENT, shall be hmrted to the acéumulative amount of the

and no third party beneﬁcrary is mtended or created by the executron of thrs AGREEMENT _
The AGENCY w111 pay no progress payments under sectlon \Y% “Payment Provrsrons until the CONSULTANT has

avallable to it _under other perr_srons of this AGREEMENT or otherwl_se. in 1aw

Agreement Number:
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XIII Extra Work

A. The AGENCY may at any time, by written order, make changes w1th1n the general scope of th1s AGREEMENT
in'the SERVICES to be performed.

B. If any such change causes an increase or decrease in the estimated cost of, or the time required for, performance

of any part of the SERVICES under this AGREEMENT, whether or not changed by the order, or otherwise -
affects any other terms and conditions of this AGREEMENT, the AGENCY shall make-an equitable adjustment
in the 1) max1mum amount payable; (2) dehvery or completion schedule, or both; and (3) other affected terms

decrdes that the facts justify it, the AGENCY may receive and act: upon a CLAIM submrtted before ﬁnal
payment of this AGREEMENT.

" in this clause shall excuse the CONSULTANT from proceedmg with the AGREEMENT as changed

E. Notwithstanding the terms and conditions of paragraphs (A.) and B above the maximum amount payable for
‘this AGREEMENT, shall not be 1ncreased or considered to be increased except by specific wrltten supplement
" to this AGREEMENT.

. data furmshed by them

XV. Federal Review

The Federal nghway Admlnlstratlon shall have the rlght to part1c1pate in'the review or examination of the
SERVICES in progress

XVI. Certification of the Consultant and the Agency
Attached hereto as Exhibit “G 1(aand b)” are the Certlﬁcatlons of the CONSULTANT and the AGENCY Exhibit

Transactlons Exhlblt “G-3” Certification Regardmg the Restrlctlons of the Use of Federal Funds for Lobbylng

and Exhibit “G-4” Certificate of Current Cost or Pricing Data. Exhibit “G-3” is required only in AGREEMENT’s
over one hundred thousand dollars ($100,000. 00) and Exhibit “G-4" is requrred only in AGREEMENT’S over:

five hundred thousand dollars ($500,000.00.) These Exhibits must be ekecuted by the CONSULTANT, and
submltted with the master AGREEMENT and returned to the AGENCY at the address listed in section III “General

to thls AGREEMENT

Agreement Number:
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XVIIL. EXecut_iqn and Acceptance

This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be deemed

to be an original having identical legal effect. The CONSULTANT does hereby ratify and adopt all statements,
representations, warranties, covenants, and AGREEMENT"s contained in the proposal, and the supporting material
submitted by the CONSULTANT, and does hereby accept this AGREEMENT and agrées to all of the terms and
conditions thereof.

XIX. Protection of Confide‘ntiazl Information

The CONSULTANT acknowledges that some of the material and information that may come into its possession
from disclosure to the pubhc or other unauthorized persons uiider either chapter 42 56 RCW or other local state
or federal statutes (“State $ Conﬁdent1a1 Informatlon”) The “State s Conﬁdent1a1 Informatlon 1ncludes but is
credit card mformat10n driver’s llcense numbers medlcal data laW enforcement tecords (or any other mformatlon
identifiable to an individual), STATE and AGENCY source code or object code, STATE and AGENCY security
data non-publlc Spec1ﬁcat10ns STATE and AGENCY non- pubhcly avallable data proprletary software STATE
these types.of 1nformat10n The CONSULTANT agrees to hold the State’s Confidential Informatlon in strlctest
confidence and not to make use of the State’s Confidential Information for any purpose other than the performance
of this AGREEMENT, to release it only to authorized employees sub-consultants ot subcontractors requiring such
information for the purposes of carrying out this AGREEMENT, and not to release, divulge, pubhsh transfer,

sell, disclose, or otherwise make it known to any other party without the AGENCY’s express written consent

or as provided by law. The CONSULTANT agrees to release such information or material oiily to employees,
sub-consultants or subcontractors who have signed a nondisclosure AGREEMENT, the terms of which have

been previously approved by the AGENCY. The-CONSULTANT agrees to lmplement physical, electronic, and
managerial safeguards to prevetit unauthorized access to the State’s Confidential Information. -

Immediately upon expiration or termmatlon of this AGREEMENT the CONSULTANT shall at the AGENCY’s
option: (i) certify to the AGENCY that the CONSULTANT has destroyed all of the State’s Confidential
Information; or (ii) returned all of the State’s Confidential Information to the AGENCY: or (iii) take whatever other
steps the AGENCY requires of the CONSULTANT to protect the State’s Confideiitial Information.

As required under Executive Order 00-03, the CONSULTANT shall maintain a log documenting the following:
the State’s Confidential Information received in the performance of this AGREEMENT: the purpose(s) for which
the State’s Confidential Information was received; who received, maintained and used the State’s Confidential
Information; and the final drsposmon of the State’s Confidential Information. The CONSULTANT’s records shall
be subject to inspection, review, or audit upon reasonable notice from the AGENCY.

The AGENCY reserves the right to monitot, audit, or investigate the use of the State’s Conﬁdentiaf Tnforrnation
collected, used, or acquired by the CONSULTANT through this AGREEMENT. The monitoring, auditing, or
investigating may include, but is not limited to, salting databases.

Violation of this section by the CONSULTANT or its sub-consultants or subcontractors may result in termination of
this AGREEMENT and demand for return of all State’s Confidential Information, monetary damages, or penalties.
It is understood and acknowledged that the CONSULTANT may provide the AGENCY with information which

is proprietary and/or confidential during the term of this AGREEMENT, The parties agree to maintain the
confidentiality of such information during the term of this AGREEMENT and afterwards. All materials containing
such proprietary. and/or confidential information shall be clearly identified and marked as “Conﬁdentlal” and shall
be returned to the disclosing party at the conclusion of the SERVICES under this AGREEMENT.
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The CONSULTANT shall provide the AGENCY with a list of all information and materials it considers conﬁdent1al
and/or proprietary in nature: (a) at the commencement of the term of this AGREEMENT; or (b) as soon as such
confidential of proprietary material is developed. “Proprietary and/or confidential information” is not meant to’
include any information which, at the time of its disclosure: (i) is already known to the other party; (ii) is rightfully
disclosed to one of the parties by a third party that is not acting as an agent or representatlve for the other party;
(iii) is independently developed by or for the other party; (iv) is publicly known; or (v) is generally utilized by
unaffiliated th1rd partres engaged in the same business or businesses as the CONSULTANT: -

or conﬁdent1a1 or otherwise exempt unless such disclosure is requrred under apphcable state or federal law. If a
public disclosure request is made to view materials identified as “Proprietary and/or confidential information” or
otherwise exempt information, the AGENCY will notify the CONSULTANT of the request and of the date that such
records will be released to the requester unless the CONSULTANT obtains a court order from a court of competent
jurlsdletlon enjoining that disclosure. If the CONSULTANT fails to obtain the court order enjoining dlsclosure the
AGENCY will release the requested information on the date spécified. -

The CONSULTANT agrees to notify the sub-consultant of any AGENCY communication regarding disclosure that v
may include a sub-consultant’s proprietary and/or confidential information. The CONSULTANT notification to the
sub-consultant will include the date that such records will be réleased by the AGENCY to the requester and state
that unless the sub-consultant obtains a court order from a court of competent jurisdiction enjoining that disclosure

. the AGENCY will release the requested information. Ifthe CONSULTANT and/or sub-consultant fail to obtain
a court order or other judicial rellef enjomlng the AGENCY by the release date the CONSULTANT shall waive

11ab111t1es or costs assocxated w1th the AGENCY’S said dlsclosure of sub- consultants 1nformat10n

XX. Records Maintenance

Durrng the progress of the Work and SERVICES provrded hereunder and for a perlod of not Iess than srx (6) years
“documents” pertammg to the SERVICES prov1ded pursuant to th1s AGREEMENT Copies of all “documents”
pertalmng to the SERVICES prov1ded hereunder shall be made avallable for rev1ew at the CONSULTANT’s place
cooperate with AGENCY and assist in the productlon of all such docum_ents “Documents _shall be retam_ed until
all litigation, claims or audit findings have been resolved even though such litigation, claim or audit continues past
the six (6) year retention period. '

For purposes of this AGREEMENT, “documents” means every writing or record of every type and description,
including electronically stored information (“ESI”), that is in the possession, control, or custody of the
CONSULTANT; including, without limitation, any and all correspondences contracts, AGREEMENTS, appraisals,
plans, designs, data, surveys, maps, spreéadsheets, memoranda, stenographrc or handwritten notes; repoits, records,
telegrams, schedules, diaries; notebooks, logbooks, invoices, accounting records, work sheets, charts, notes, drafts;
scnbbhngs recordlngs v1sua1 dlsplays photographs mmutes of meetings, tabulatrons computatlons, summarles
taped recorded wrltten printed or typed matters_ of any kind or descrlptlon every copy of the foregomg whether
or not the original is in the possession, custody, or control of the CONSULTANT, and every copy of any of the -
foregoing, whether of not such copy-is a Copy identical to an original, or whether of not such copy contains any
commentary or notation whatsoever that does not appear on the original.
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For purposes of th1s AGREEMENT “ESI”'means any and all computer data or electromc recorded media of any
kind, including “Native Files”, that are stored in any medium from which it can be retrieved and examined, either
drrectly or after translation 1nto a reasonably useable form ESI may rnclude mformatlon and/or documentatron

,electromc dev1ce that CONSULTANT uses in the performance of its Work or SERVICES hereunder mcludmg any
personal devrces tised by the CONSULTANT or any ! sub—consultant at home '

“Native files” are a-subset of EST and refer to the electronlc format of the appllcatlon in which such ESI 1s normally
created v1ewed and /or modlﬁed T .

The CONSULTANT shall include ‘thls section XX “Records Mamtenance in every subcontract it enters into in -
relatron to ﬂ'llS AGREEMENT and brnd the sub consultant 0 its’ terms unless expressly agreed to otherwrse in

In witness whereof the partres hereto have executed this AGREEMENT as of the day and yeat shown in the 3
“Executlon Date” box on page one (1) of th1s AGREEMENT: L o

Signature S S  Date

Signature - © - L e o Date .

of the. Attorney General
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Exhibit A

. Scope of Work

Project No.
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= Exhibit B
DBE Participation
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: A Survey Data

B Réedeay.Des_ign Files -~

C. Computer Aided Drafting Files
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D. Specify the Agency’s Right to Review Product with the Consultant

E. Specify the Elc;ctronic D‘el‘ivérablves to Be Provided to the Agency

F. Spebify What Agency Furnished Services and Information Is to Be Provided
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II. Any Other Eiegtrqnic Files to Be Provided

 IIL Methods to Electronically Exchange Data
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A. Agency 'Sqﬁware Suite

B. Electronic Messaging System

C. File Transfers Format
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Révised 10/30/2014 )



Exhlblt D
Prlme Consultant Cost Computatlons
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Exhlblt E
Sub-consultant Cost Computatlons

Agr_eément Nuiimber:
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. - Exhibit F
Title vi Assurances

During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees, and successors
in interest agrees as follows:

1.

Compliance with Regulations: The CONSULTANT shall comply with the Regulations relative to non-
discrimination in federally assisted programs of the AGENCY, Title 49, Code of Federal Regulations,
Part 21, as they may. be amended from time to time (heremafter referred to as the “RE_GULATIONS”)

Non- dlscrrmmatlon The CONSULTANT; with regard to the work performed during this AGREEMENT,
shall not discriminate on the grounds of race, color, sex, or national origin in the seléction and retention
of sub-consultants, including procurement of materials and leases of equipment. The CONSULTANT
shall not participate either directly-or indirectly in the discrimination prohibited by Section 21.5 of the
REGULATIONS, 1ncludmg employment practices when this AGREEMENT covers a program set forth
in Appendix B of the REGULATIONS

Solicitations for Sub- consultants, Including Procurement of Materials and Equipment: In all solicitations
either by competitive bidding or negotiations made by the CONSULTANT for work to be performed
under a sub- contract mcludmg procurement of materials or leases of equ1pment each potent1a1 sub-

this AGREEMENT and thé REGULATIONS relative to non- dlscrlmmatlon on the grounds of race, color,
sex, or national origin. :

Information and Reports: The CONSULTANT shall provide all information and reports requrred by the
REGULATIONS or directives issued pursuant thereto, and shall permit access to its books, records,
accounts, other sources of information, and its facilities as may be determined by the AGENCY, the
STATE, or the Federal Highway Administration (FHWA) to be pertinent to ascertain compliance with such
REGULATIONS orders and instructions Where any mformatlon required Of a CONSULTANT is in the
SO certlfy to the AGENCY the STATE, or r the FHWA as approprlate and shall set forth what efforts it has
made to obtain the information.

Sanctions for Non-compliance: In the event of the CONSULTANTs non-compliance with the non-
discrimination provisions of this AGREEMENT, the AGENCY shall impose such AGREEMENT sanctions
as it, the STATE, or the FHWA may determine to be approprlate including, but not limited to:

. Wlthholdmg of payments to the CONSULTANT under this AGREEMENT until the CONSULTANT
complies, and/or;

« Cancellation, termination, or suspension of this AGREEMENT, in whole or in part.

Incorporation of Provisions: The CONSULTANT shall include the provisions of paragraphs (1) through
(5) in every subcontract, including procurement of materials and leases of equipment, unless exempt by the
REGULATIONS, or directives issued pursuant thereto. The CONSULTANT shall take such action with

respect to any sub- consultant or procurement as the STATE, the AGENCY, or FHWA may direct as a means
of enforcing such provisions 1nclud1ng sanctions for non-compliance.

Provided, however, that in the event a CONSULTANT becomes involved i 1n or is threatened with,

lmgatlon with a sub-consultant or supplier as a result of such direction, the CONSULTANT may request
the AGENCY enter into such litigation to protect the interests of the STATE and/or the AGENCY and, in

addition, the CONSULTANT may request the United States enter into such litigation to protect the interests

of the United States. Agreement Number:
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- Exhibit G

Exhibit G-1(a) - Certification of Consultant
Exhibit G-1(b)  Certification of

Exhibit G-2 CériiﬁCation Regarding Debarment, Suspension and Other Responsibility Matters -
Primary Covered Transactions

Exhibit G-3 ‘Certification Regarding the Restrictions of the Use of Federal Funds for Lobbying

Exhibit G-4 'Cer't'iﬁ‘ca:te of Curent Cost or Pricing Data
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whose address is

and that neither the above firm nor [ have:

any: ﬁrm or person (other than a bona ﬁde employee workmg solely for me or the above CONSULTANT)
to solicit or secure this AGREEMENT;

-b) Agreed, as an express or 1mp11ed condition for obtammg this contract, to e'rhploy or retain the services of
any firm or person in.connection with carrymg out this AGREEMENT; or

c¢) Paid, or-agreed to pay, to any firm, organization or.person (other than a bona fide employee: working solely ’
’ for me or the above CONSULTANT) any fee contribution, donatlon or con51deratlon of any kind for or in

Federal laws both crlmmal and 01v1l

Consultant (Firm Name)

éignaiure (Authorized Ofﬂmal of'Consultant) R "D_ate

Agreement Number:
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Exhibit G-1(b) -Certification of
I hereby certify that [ am the: '

L]

D Other

of the , and
or its representative has not been required, dlrectly or mdlrectly as an express or 1mp11ed condmon in connectlon
with obtaining or carrying out this AGREEMENT to:

a) Employ orretain, or agree to employ to retain, any firm or person' or

b) Pay, oragree to pay, to any firm, person, or organization, any fee contribution, donation, or con51derat10n_
of any kmd except as hereby expressly stated (if any):

I acknowledge that this certlﬁcate is t0 be furnished to the

AGREEMENT involving partlclpatlon of Federal ald hlghway funds and is subject to apphcable State and
Federal laws, both criminal and civil.

Signature ‘ - ' ' Date

Agreement Number:
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Exh|b|t G-2 Certlflcatlon Regardmg Debarment Suspensmn and Other

IL

A.

D.

excluded from covered transactrons by any ‘Federal department or agency,

. Have not within a three (3) year period preceding this proposal been convicted of or had a civil judgment

rendered against them for commission of fraud or a criminal offense i in connection with obtaining,
attempting to obtain, or performing a public (Federal, State, or local) transaction or contract under
a public transaction; violation of Federal or State anti-trust statues or commission of embezzlement
theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving
stolen property; - » :

(F ederal State or ]ocaI) with ¢ commission of any of the oﬁ'enses enumerated in paragraph ( l)(b)

of this certlﬁcatron and

such prospectlve partlclpant shall attach an explanatlon to this proposal

Signature (Authorized Official of Consiitarit) S Date

© Agreement Nutnber:
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Exhibit G-3 ;Ce;r,t:ification ‘R,e__g_a‘rding the Restrictions of the Use of Federal Funds
for Lobbying :

The prospective participant certrﬁes by 51gn1ng and submitting this bid or proposal, to the best of his or her
knowledge and belief; that:

1. No Federal appropnated funds have been paid or will be paid, by or on behalf of the undersigned to any
of Congress an ofﬁcer or employee of Congress, or any employee of a Member of Congress in connectlon
with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan,
the entering into of any ‘cooperative AGREEMENT and the extension, continuation, renewal amendment
or modification of Federal contract, grant, loan or cooperative AGREEMENT

2. If any funds other than Federal appropriated funds have been- pa1d or will be paid to any person for
mﬂuencmg or attemptmg to mﬂuence an officer or employee of any Federal agency, a Member of Congress .
Federal contract grant, loan or cooperatlve AGREEMENT the undersngned shall complete and submrt
Standard Form - LLL, “Disclosure Form to Report Lobbymg,” in accordance with its instructions.

thls transaction 1mposed by Section 1352, Title 31, U.S. Code. Any person who fails to file the requlred
~ certification shall be subject to a civil penalty of not ]ess than $10 000.00, and not more than $lOO 000.00,
for each such failure.

and. that all such sub-recrp1ents shall certify and disclose accordmgly

Consultant (Firm Name)

‘

Signature (Authorizéd Official of Consuiltan_t)v . Date

Agreement Number:
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- Exhibit G-4 Certlflcate of Current Cost or Prlcmg Data ,

This is to certlfy that, to the best of my knowledge and belief, the cost or pricing data (as defined in section
2 101 of the Federal Acqulsltlon Regulatlon (FAR) and requ1red under FAR subsectlon 15.403- 4) submltted

representatlve in support of . N - Tare accurate, corn_p_lete, and current
*%
as of - ‘ § L :

This certification includes the cost or pricing data supporting any advance AGREEMENT’s and forward prlclng
rate AGREEMENT S between the offer or and the Government that are part of the proposal. :

Firm:

Signature | S Title

Date of Execution***:

F1e

*Identlfy the proposal quotation, request for pricing adjustment or other submission 1nvolved giving the appropriate 1dent1fymg number (e.g: prolect title. )
**Insert the day, month, and year, when price negotiations were concluded and price AGREEMENT was reached.

***Insert the day, month, and year, of signing, which should be as close as practicable to the date when the price negotiations were concluded and the
contract price was agreed to. :

Agreement Nummbér:
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| - Exhibit H
Lﬁiability Insurance Increase

The proféssional liability limit of the CONSULTANT to the AGENCY identified in Section XII, Legal Relations -
arid Insurance of this Agreement is amended to $ : .

The CONSULTANT shall pr0v1de Professional Liability insurance with minimum per occurrence limits in the
amounit of $

Such insurance couerage shall be evidenced by one of the following methods:

* Certificate of Insurance.

» Self-insurance through an irrevocable Letter of Credit from a quahﬁed ﬁnan01al 1nst1tut10n :
Self-msu_rance through documentation of a separate fund establlshed_cxcluswely for the payment of professional
liability claims, including claim amounts already reserved against the fund, safeguards established for payment

. from the fund, a copy of the latest annual ﬁnanc1al statements, and disclosure of the investment portfolio for

those funds. L : A
Shoul‘d the mfnimum Professieha'l Liability insuranée limit required by ihe AGENCY as speciﬁed above exeeed

. Include all costs, fee increase, premiums.
o This cost shall not be billed against an FHWA ﬁmded prOJect
« For final contracts, include this exhibit.

Agreement Number:
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Exhibit I
Alleged Consultant Design Error Procedures

The purpose of this exhibit is to establish a ‘procedure to determine if a consultant’s alleged design error is of a
nature that exceeds the accepted standard of care. In addition, it will establish a uniform method for the resolution
and/or cost recovery procedures in those instances where the agency believes it has suffered some material damage
due to the alleged error by the consultant.

Step 1 Potential Consultant Design Error(s) is Identified by Agency’s Pr0]ect Manager
At the first indication of potential consultant design error(s), the first step in the process is for the Agency ]
project manager to notify the Director of Public Works or Agency Engineer regarding the potential design
error(s). For federally funded projects, the Reglon Local Programs Engineer should be informed and
involved in these procedures. (Note: The Director of Public Works or Agency Engirieer may appoint an
agency staff person other than the project manager, who has not been as directly involved in the project,
to be responsible for the remaining steps in these procedures.)

Step 2 Project Manager Documents the Alleged Consultant Design Error(s)

* After discussion of the alleged design error(s) and the magnitude of the alleged error(s), and with the
Director of Public Works or Agency Engineer’s concurrence, the project manager obtains more detailed
documentation than is normally required on the project. Examples include: all decisions and descrlptlons
of work; photographs, records of labor, materials and equipment. :

Step 3 Contact the Consultant Regarding the Alleged Design Error(s)
If it is determined that there is aneed to proceed further, the next step in the process is for the project
manager to contact the consultant regarding the alleged design error(s) and the magnitude of the alleged
error(s). The project manager and other appropriate agency staff should represent the agency and the
consultant should be represented by their project manager and any personnel (including sub- consultants)
deemed appropriate for the alleged des1gn error(s) issue. .

- Step 4 Attempt to Resolve Alleged Desngn Error with Consultant '
After the meeting(s) with the consultant have been completed regarding the consultant’s alleged de51gn
error(s), there are three possible scenarios:

s Itis determined via mutual agreement that there is not a consultant design error(s). If this is the case,
- then the progess will ot proceed beyond this point.

o Itis determmed via mutua] agreement that a consultant design error(s) occurred. If this is the case,
then the Director of Publ1c Works or Agency Engmeer or the1r representatlves negotlate a settlement
the eon_sult_ant s agr&ement v_v1th the agency for the services on the pl'O_] e_ct in which the .de51gn error
took place. The agency is to provide LP, through the Region Local Programs Engineer, a summary
of the settlement for review and to, make adjustments, if any, as to how the settlement affects federal
relmbursements No further action is required.

. There isnota mutual agreement regardmg the alleged consultant design error(s). The consultant may

counsel is not able to reach mutual agreement with the_ consultant proceed_ to Step 5.
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Step 5 Forward Documents to Local Programs
For federally funded projects all available mformat10n including costs, shotild be forwarded through the
Region Local Programs Engineer to LP for their review and consultation with the FHWA. LP will meet
with representatives of the agency and the consultant to. review the alleged design error(s), and attempt
to find a resolution to the issue. If necessary, LP will request assistance from the Attorney General’s Office
for legal interpretation. LP will also 1dent1fy how the alleged error(s) affects ellglblllty of project costs
for federal rexmbursement '

« If mutual agreement is reached, the agency and consultant adjust the scope of work and costs
to reflect the agreed upon resolution. LP, in consultation with FHWA, will identify the amount-
of federal participation in the agreed upon resolution of the issue.

e If mutual agreement is not reached, the agency and consultant may seek settlement by arbltratlon
or by litigation.
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Exhibit J
Consultant Clalm Procedures

of $1, 000 or less it would not be cost effectlve to proceed through the outlmed steps. Tt is suggested that the
Director of Public-Works or Agency Engineer negotiate a fair and reasonable price for the consultant’s claim(s)
that total $1,000 or less.

This exhibit will outline the procedures to be followed by the consultant and the agency to consider a potential
claim by the consultant.

Step 1 Consultant Files a Claim with the Agency Project Manager .

If the consiiltant determines that they were requested to perform additional sérvices that were outside
of the agreement’s scope of work, they may be entitled to a claim. The first step that must be completed
is the request for consideration of the claim to the Agency’s project manager.

The co_nSultant;s claim must outling the following:
* Summation of hours by classification for each firm that is included in the claim;
* Any correspondence that directed the consultant to perform the additional work;
+ Timeframe of the additional work that was outside of the project scope; 'k

. Summary of direct labor dollars, overhead costs, profit and relmbursable costs associated with
the additional work; and .

* Explanation as to why the consultant believes the addmonal work was outside of the agreement
scope of work.

Step 2 Review by Agenc'y Personnel Regerding the Consultant’s Claim for Additional Compensation

After the consultant has completed step 1, the next step in the process is to forward the request to the
Agency’s project manager. The project manager will review the consultant’s claim and will met with the
Director of Public Works or Agency Engineer to determine if the Agency agrees with the claim. If the
FHWA is participating in the project’s funding, forward a copy of the consultant’s claim and the Agency’s
recommendation for federal participation in the claim to the WSDOT Local Programs through the Region
Local Programs Engineer. If the claim is nof eligible for federal participation, payment will need to be fiom
agency funds.

If the Agency project manager, Diréctor of Public Works or Agency Engineer, WSDOT Local Programs

(if applicable), and FHWA (if applicable) agree with the consultant’s claim, send a request memo, including
backup documentation to the consultant to either supplement the agreement, or create a new agreement

for the claim. After the request has been approved, the Agency shall write the supplement and/or new
agreement-and pay the consultant the amount of the claim. Inform the consultant that the final payment for
the agreement is subject to audit. No further action in needed regarding the claim procedures.

If the Agency does not agree with _the consultant’s claim_, proceed to step 3 of the procedures.
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Step 3 Preparation Of Support Documentation Regarding Consultant’s Claim(s)

If the Agency does not agree with the consultant’s claim, the project manager shall prepare a summary
for the Director of Public-Works or Agency Engineer that included the following:

Copy of information supplied by the consultant regarding the claim;
Agency’s summation of hours by classification for each firm that should be included in the claim; E
Any correspondence that directed the consultant to perform the addition‘al work;

Agency’s summary of direct labor-dollars, overhead costs, profit and reimbursable costs associated
with the additional work; :

clalm(s) _
Explanation to describe what has been instituted to preclude future consultant claim(s); and

Recommiendations to resolve the claim.

Step 4 Director of Public Works or Agency Engineer Revxews Consultant Claim and Agency Documentatlon

The Dlrector of Public Works or Agency Engineer shall review and administratively approve or dlsapprove
the claim, or portions théreof, which may include getting Agency Council or Commission approval (as
approprlate to agency dispute resolution procedures). If the project involves federal participation, obtain
concurrence from WSDOT Local Programs and FHWA regardlng ﬁnal settlement of the claim. If the claim

Step 5 Informmg Consultant of Decnsnon Regardmg the Claim

The Dlrector of Publ1c Works or Agency Engmeer shall notlfy (m wrltmg) the consultant of thelr final

and rat1onale utlllzed for the dec151on

Step 6 Préparation of Supplement or New Agreement for the Con's'ultantls (flalm(s)

of the clalm Tnform the consultant that the final payment for the agreement is subject to audit.
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